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PREFACE  TO  THE  FIFTH  EDITION 

The  authors  have  in  this  new  edition  introduced  changes 
Fmade  necessary  by  the  development  of  international  relations. 
The  wars  of  recent  years  and  the  results  of  the  Conferences 
at  The  Hague  and  of  other  international  conferences  have 
greatly  modified  international  law  as  understood  toward  the 
end  of  the  nineteenth  century.  Principles  then  commonly 
recognized  are  now  formulated  in  international  agreements, 
and  new  principles  have  been  brought  forward  and  have 
received  general  assent.  It  may  not  be  too  much  to  say  that 
the  development  of  international  law  within  the  period  since 
the  call  for  the  First  Peace  Conference  at  The  Hague  in  1898 
has  been  greater  than  that  during  the  two  hundred  and  fifty 
years  preceding,  from  the  Peace  of  Westphalia  in  1648  to 
the  call  for  the  Hague  Conference  in  1898.  These  significant 
changes  have  been  regarded  in  this  edition  and  have  made 
necessary  an  entire  rewriting  of  many  sections  of  the  book. 
Certain  rules,  codes,  and  conventions  printed  in  the  appen- 
dices of  earlier  editions  have  become  in  large  measure  obso- 
lete and  have  been  omitted.  Many  of  the  recent  international 
agreements  appear  in  the  appendices.  In  certain  cases  where 
such  agreements  relate  to  a  single  subject  the  essential  articles 
appear  in  the  appropriate  section  of  the  text,  and  may  be 
found  by  reference  to  the  index. 
The  authors  would  again  express  their  appreciation  of  the 
jeption  which  the  earlier  editions  have  received. 

G.  G.  W. 
G.  F.  T. 
I  December,  1909. 


PEEPACE  TO  THE  FIRST  EDITION 

The  authors  have  freely  used  the  substantive  material  as 
found  in  cases,  codes,  etc.,  which  involve  the  principles  of 
international  law.  Owing  to  the  increasing  importance  of 
international  negotiation,  relatively  more  attention  than  usual 
has  been  given  to  matters  connected  with  diplomacy.  The 
appendices  contidn  material  which  the  authors  have  found 
advantageous  to  have  easily  accessible  to  each  student.  The 
study  of  this  book  should  in  all  cases  be  supplemented  by 
reference  to  a  considerable  number  of  the  books  mentioned 
in  the  bibliography. 

G.  G.  W. 

G.  F.  T. 
Sbftembeb,  1901. 
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PART  ONE 


GENERAL  AND  HISTORICAL 


OUTLINE  OF  CHAPTER  I 

DEFinrnoN  and  general  scope 

1.    8XJBJI0T-MATTIB  OF  ZHTIBNATZONAL  LAW. 

(a)  gram  the  phfloiopMcal  itondpoint, 

(b)  Wmm  Ihd  adentiflc  itaiidpoiiit. 

s.  Dzvmon. 

(a)  PabUe  IntaniAtioiial  law. 

(b)  Myato  Intamatioiial  law. 

S.    SOOPI. 
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IISTTERNATIONAL   LAW 


eHAPTER  I 
DEFIinTION  AND   GEHERAL   SCOPE 


1.     Definition 
Internationa!  law  may  be  considered  from  two  pointa  of 
Tiew,  viz.: — 
(a)  From  the  philosophical  point  of  view,  as  setting  forth 
the   rules   and   principles  which  ought  to  be  ob- 
served in  interstate  relations. 

(&)  From  the  scientific  point  of  view,  as  set- 
ItiDg  forth  the  rules  and  principles  which  are  generally  ob- 
rved  in  interstate  relations. 


I  Wbeaton'3  definition  is  (Wheaton  D.,  23):  "International 
■,  as  underatood  among  civilized  nations,  may  be  defined  as 
isisting  of  those  rules  of  conduct  which  reason  deduces, 
I  consonant  to  justice,  from  the  nature  of  the  eociety  existing 
loog  independent  nations;  with  such  definitions  and  modifi- 
jons  as  may  be  established  by  general  consent."  (See  also 
lPr»dier-Fod6r^,  pp.  8,  41.) 

Early  writers  treated  especially  of  those  principles  which 
ought  to  be  observed  in  interstate  action,  and  the  wealth  of 
quotation  and  testimony  introduced  to  establish  the  validity 
of  principles  now  considered  almost  axiomatic,  is  overwhelm- 
ing. In  the  days  of  Ayala,  Bnmus.  Gentilis,  Grotius, 
Pufendorf,  all  the  argument  possible  was  needed  to 
;  states  to  submit  to  these  principles.    The  conditions 
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and  relations  of  statee  have  so  changed  that  at  the  present  J 
time  a  body  of  fairly  established  rules  and  principles  \ 
observed  in  interstate  action,  and  forms  the  subject^matt 

of  international  law.^ 

2.     Divmoos 
International  law  ie  usually  divided  mto: — 
f     (a)  Public  international  law,  which  treats  of  the  rules  s 
I  principles  which  are  generally  observed  in  interstate  actioi 
'  and 

(6)  Private  international  law,  which  treats  of  the  rules  a 

^  ^„      ,        principles  which  are  observed  in  cases  of  c 
Public  ana  '  *  , 

private  Inter-  flict  of  jurisdiction  in  regard  to  private  righn 
naUonai  i»w.  These  cases  are  not  properly  international,  . 
a  better  term  for  this  branch  of  knowledge  is  that  given  t 
Judge  Story,  "The  Confhct  of  Laws."  ^ 

International  law,  in  the  true  sense,  deals  only  with  s 
sEFairs. 

3.    Scope 

International  law  is  generally  observed  by  civilized  Btal 
some  states,  even  before  they  were  fully  opened  to  wt 
civilization,  professed  to  observe  its  rules.^  The  expansion 
of  commerce  and  trade,  the  introduction  of  new  and  rapid 
means  of  communication,  the  diffusion  of  knowledge  through 
books  and  travel,  the  establishment  of  permanent  embassies, 
the  making  of  many  treaties  contEuning  the  same  general 
provisions,  and  the  whole  movement  of  modern  civilization 
toward  unifying  the  interests  of  states,  has  rapidly  enlarged 
the  range  of  international  action  and  the  scope  of  international 
law.    Civilized  states,  so  far  as  possible,  observe  the 

'  Hall,  introductory  chapter. 

'Dicey,  "Conflict  of  Lawe, 
by  J.  B.  Moore. 

■  niiea ton's  "International  Law, 
for  Chinese  officials  in  1864. 


English,  with  notes  of  American 
traoslaled  and  made  a  tes 
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of  international  law  in  their  dealings  with  uncivilized  com- 
munities which  have  not  yet  attained  to  statehood.  Inter- 
national law  covers  all  the  relations  into  which  civilized  states 
may  come^  both  peaceful  and  hostile.  In  general,  its  scope 
should  not  be  extended  so  as  to  interfere  with  domestic  affairs 
or  to  limit  domestic  jurisdiction,  though  it  does  often  limit 
the  economic  and  commercial  action  of  a  given  state,  and 
letermine  to  some  extent  its  policy. 


OUTLINE  OF  CHAPTER  H 
NATURE  OF  INTERNATIONAL  LAW 

4.    KABLT  TIBMINOLOOT. 

(a)  Use  of  the  term  Jus  natonto. 

(b)  Jus  gentium  defined, 
(e)  Use  of  other  terms. 

6.    HI8TOBI0AL  BA8B8. 

6.  ETHIOAL  BA8S8. 

7.  JURAL  BA8X8. 

(a)  Sanction  of  Roman  law. 

(b)  Ethical  influence  of  canon  law. 

(c)  Practical  influence  of  common  law. 

(d)  Equity  and  recognition  of  principles. 

(e)  Admiralty  law  and  maritime  relations. 

8.  INTERHATIONAL  LAW  AHD  STATUTE  LAW. 

9.  INTERHATIONAL  LAW  AND  LAW  IN  GENERAL. 
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MATURE  OF  INTEHHATIONAL  LAW 


4.    Early  Terminology 
TTie  conception  cf  thase  rulea  and  principles  of  wluch 
im^matioDal  law  treats  has  varied  greatly  with  periods,  with 
coQditions,  and  with  writers. 
I        The  early  tcrniinology  indicates  the  vagueness  of  the  con- 
I    ceptions  of  the  principles  governing  the  conduct  of  man 
■^toward  his  fellows. 

^ft   (a)  Jus  nalurale  is  defined  broadly  by  Ulpian  •  as  "the 

^Kne  which  nature  has  taught  all  living  creatures,  so  as  to  be 

V^haaftiw         common   to    men   and   beasts."    Grotius  also 

riMB}iH  uses  this  term,  defining  it  as  "the  dictate  of 

I    "*""'"  right  reason,  indicating  that  any  act  from  its 

'     ^TPPnwnt  or  disagreement  with  rational  nature  has  in  it 

niural  turpitude  or  moral  necessity,  and  consequently  such 

act  is  either  forbidden  or  enjoined  by  God,  the  author  of 

nature-"  ^     Lieber  says,  "  The  law  of  nature,  or  natural  law 

...  is  the  law,  the  body  of  rights,  which  we  deduce  from  the 

■ntial  nature  of  man."^    The  discussion  of  jus  nalvrale 

been  carried  on  from  an  early  period,*  covering  many 

ions  of  the  field  of  modem  international  law,  and  making 

ible  the  broadening  and  strengthening  of  its  foundation. 

(6)  Jus  geTitium,  according  to  Justinian,  is  "that  which 

reason  has  established  among  all  men,  that  which 


~  InAitutM."  I,  1.  1. 


"  De  Jure  Belli,"  Bk.  I,  Ch.  I,  i  la 
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all  peoples  uniformly  regard."'  "Jus  gentium  is  common 
to  the  whole  human  kind."  ^  This  idea  of  a  body  of  law 
common  to  all  men  assumed  a  different  mean- 
ing when  states  multiplied,  and  writer  aHa 
writer  redefined  and  qualified  its  meaning.  Jst 
gerUium  became  the  subject  of  many  controversies.^  Among 
the  qualifying  terms  were  "  internal,"  "  necessary,"  "  natural," 
"  positive." 

(c)  Other  terms  were  used  to  name  the  field  or  portions  of 
the  field  of  modern  international  law.  Jus  fetiaie  applied 
particularly  to  the  declaration  of  war  and  sane- 
othoT  (erau.  *'°°  "^  treaties.*  Jus  irUer  genles  was  used  hj 
Zouch  in  1650  to  name  the  real  field  of  into- 
national  law.  Law  of  nalwns  was  the  term  commoidy  ueed 
in  England  till  the  days  of  Bentham;  since  that  time  the 
terra  mtenuUiomil  law,  which  he  adopted,  has  steadily  grown 
in  favor,  imtil  it  has  come  into  almost  universal  use  in  English- 
speaking  countries.  = 

The  change  in  terminology  shows  in  a  measure  the  progress 
in  demarking  the  field  of  international  law. 

5.     Historical  Bases 

Bitemational  law  in  its  beginning  may  have  been  largely 
determined  by  abstract  reasoning  upon  what  ought  to  be  \ix 
principles  and  rules  governing  interstate  relations;  but  in  its 
later  development,  as  it  has  become  more  and  more  recog- 
nized as  a  safe  guide  for  the  conduct  of  states  in  their  relatioM 
with  other  states,  direct  investigation  of  what  is  has  detci^ 
mined  the  character  of  the  rules  and  principles.  What  m 
state  practice  in  a  given  case  can  be  determined  only  by 
reference  to  history.    From  the  history  of  cases  and  practice, 

'  "InsUtutea,"  I,  2,  1.  '  "Inatitiitea,"  I,  2,  2. 

"  HelTter,  "  VOlkerrecht,"  §  2.     ■  Cicero,  "  De  UepubUca,"  2,  17. 

•  Droit  inUmatioTuil  ia  the  French  term,  subsequentljr  Adopted.     ' 


NATURE  OF  INTERNATIONAL  LAW  9 

the  general  rule  and  principle  is  derived,  and  modern  inter- 
national law  thus  comes  to  rest  largely  upon  historical  bases. 

6.     Ethical  Bases 
WTiile  international  law  now  looks  to  history  as  one  of  its 
it  important  bases,  it  must  nevertheless  accord  somewhat 
sely  with  the  ethical  standards  of  the  time,  and  will  tend 

0  approximate  to  them.    The  growth  of  the  body  of  law 
a  slavery  has  rested  on  both  ethical  and  historical  bases. 

itemational  law  is  principally  an  output  of  civiUzed  nations 
Itviog  certain  ethical  standards.    Such  ancient  practices  as 

le  pving  of  hostages  for  the  fulfillment  of  treaty  stipulations 
ilTe  disappeared,  and  ethical  bases  are  generally  recognized 

1  detennining  practice.^  While  these  ethical  bases  should 
I  recognized,  international  law  cannot  be  deduced  from 

I  reasoning  upon  the  abstract  ideas  of  what  it  ougH  to 
Modem  international  law  treats  mainly  of  what  is,  but 
lat  u  in  international  relations  is  always  conditioned  by  a 
nition  of  what  ought  to  be. 

?.    Jural  Bases 
i  nature  of  modem  international  law  is  in  part  due  to 
I  jural  bases  upon  which  it  rests. 

[a)  The  Roman  law  was  the  most  potent  influence  in 
;  the  early  development,  particularly  in  respect 
to  dominion  and  acquisition  of  territory.    In- 
ternational law  gained  a  certmn  dignity  and 
weight  from  its  relation  to  the  Roman  law,  the 
Eioet  potent  legal  institution  in  history. 
[_  (b)  The  canon  law,  as  the  law  of  the  ecclesiastics  who  were 
to  recognize  the  broadest    principles  of   human 
iy,  gSTe  an  ethical  element  to  early  international  law. 
y  IX  (1227-1241),  the  Justinian  of  the  Church,  reduced 
'  (.art  hntBSBS  ^ven  in  Europe  174S,  by  England  to  France. 
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caoon  law  to  a  code.  The  abstract  reasoning  upon  its  prin- 
ciples among  the  clergy  and  counBellora  of  kings,  made  it  i 
Khieai  infln-  P*'"'  "^^  ^^^  mental  stock  of  the  early  text 
ence  oi  cMon  writers,  while  it  strongly  influenced  state  prafr 
tice.  The  canon  law  gave  a  quaai-religious  8an^ 
tjon  to  its  observance,  and  in  so  far  as  international  law  emboi}- 
ied  ita  principles,  gave  the  same  sanction  to  the  observasct 
of  international  equity.  This  may  be  seen  in  the  n 
formula  in  treaties,  even  to  a  late  date. 

(c)  The  common  law,  itself  international  as  according 
pTMtieai  influ-  ''■'^tion,  derived  by  Edward  the  Confe 
et)c«  of  com-  from  three  systems,  and  subsequently  mi 
man  i«w.  |^y  custom,  fumished  a  practical  element 
determining  the  nature  of  international  law. 

(d)  Equity  promoted  the  development  of  the  recognil 
of  principles  in  international  law.  In  the  early  days  of 
Equity  Mid  '*"^  cases  arose  which  were  not  within  tii? 
rBeogniUon  of  cognizance  of  the  common  law  judges.  Tt^l 
priocipiea.  petitioner  having  applied  to  the  king  in  Pi 
ment  or  in  council  for  justice,  his  petition  was  referred  to 
chancellor,  the  keeper  of  the  king's  conscience,  who, 
hearing,  required  that  what  was  equitable  should  be 
Thus  the  simpler  matters  came  before  the  common 
court,  the  more  difficult  before  the  equity  court. 
now  a  jury  largely  deals  with  questions  relating  to  the 
ery  of  money,  and  their  decision  is  a  verdict,  which  is  foUoi 
by  a  judgment.  In  an  equity  court,  the  more  difficult 
lems  of  business  and  commerce  are  considered;  and  the 
cision  of  the  judge  is  a  decree. 

(e)  Admiralty  law  may  be  defined  as  in  one  sense  the 
AdmiTiity  Uw    '^^  *^^  ^*-     Anterior  to  and  during  the 
tnd  miritime     Ages,  the   maritime    relations  of   states 
raiftUou.  j^  ^  gg^  laws,  many  of  which  are  to-day 
recognized  principles  of  international  law. 
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8.     International  Law  and  Statute  Law 

I  Statute  law  proceeds  from  legislative  enactment,  and  is 
iforced  by  the  power  of  the  enacting  state  within  its  juria- 
iiction. 

International  law,  on  the  other  hand,  is  not  formally 
enacted,  and  has  no  tribunal  for  its  enforcement.  In  case  of 
nfraction  of  its  rules  nations  may  resort  to  war,  when  the 
5sue  may  rather  depend  upon  the  relative  strength  of  the 
wo  states  than  upon  the  justice  of  the  cause,  or  the  states 
lay  agree  to  refer  their  differences  to  some  form  of  arbitral 
djudication. 


f  9.     Relation  of  International  Law  to  Law 

If  law  is  defined,  as  by  Austin,  "a  rule  laid  down  for 
he  guidance  of  an  intelligent  being  by  an  inteUigent  being 
aving  power  over  him,"  '  it  would  not  be  possible  to  include 
nder  it  international  law  without  undue  liberality  in  the 
iterpretation  of  the  language. 

In  form,  however,  law  is  a  body  of  rules  and  principles 
1  accord  with  which  phenomena  take  place.  If  these  rules 
re  not  followed  as  enunciated  by  tlie  state  in  case  of  statute 
iw,  certain  penalties  are  inflicted.  The  nature  of  the  penalty 
lust  to  a  great  extent  depend  on  the  source.  International 
iw  is  the  body  of  rules  and  principles,  in  accord  with  which, 
iterstate  phenomena  take  place.  Violations  of  international 
iw  do  not  meet  the  same  penalties  aa  those  of  statute  law, 
s  they  do  not  have  the  same  source  nor  an  established 
ribunal  for  their  enforcement,  laternational  law  is,  how- 
ver,  in  form  law  and  in  practice  so  regarded.^ 

'  "  Lectures  on  JurisprudeneB,"  I. 

>  Walker,  "Science  of  lutemation&I  Law,"  Chs.  I  &nd  II,  fully  discusses 
.Uatin's  defiiutioQ.  For  decisiona  of  the  hiRheat  courta  see  West  Rand 
lold  Mining  Co.  v.  The  King,  L.  R.  2  K.  B.  (1905)  391;  The  Paqucto 
Ubana  (1900),  176  U.  8.,  677. 
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CHAPTER  ni 
HISTORICAL  DEVELOPMENT 

10.    Early  Period 

Tie  history  of  the  development  of  those  rules  and  principles 
noff  considered  in  international  law  naturally  falls  into  three 
periods,  early,  middle  and  modern.' 

Hie  early  period  dates  from  the  development  of  early 
Biropeaa  civilization,  and  extends  to  the  beginning  of  the 
Christian  Era,  During  this  period  the  germs  of  the  present 
tern  appear.^ 

(fl)  The  dispersion  of  the  Greeks  in  many  colonies  which 
csme  practically  independent  conmaunitiea  gave  rise  to 
unritj  h  ^yste™s  of  intercourse  involving  the  recognition 
nca  ol  intw^  of  general  obligations.^  The  maritime  law  of 
laui  oMi-  Rhodes  is  an  instance  of  the  general  acceptance 
of  common  principles.  The  main  body  of  this 
w  has  not  survived,  yet  the  fragment  appearing  in  the 
Sgest,  De  Lege  Rhodia  de  Jadu,*  is,  after  more  than  two 
tousand  years,  the  basis  of  the  present  doctrine  of  jettison. 

Bluniachli,  "  Vijlkeirecht."  Introduction;  Lawrence,  {  20. 

Walker,  ""  Sdenoe  of  International  Law,"  Ch.  Ill,  p.  58,     "  But  when, 

ide  the  vttgue  and  fleeting  World  Law,  the  law  of  all  humanity,  waa 

ttfldtfai  a  taw  special  to  certain  peoples,   when   the  distinction  waa 

iwn  brtwoen  the  progressive  and  the  stationary,  between  civilization 

bartiarity,     '        -■      ^      ■        .    .     >     .  .    —  ... 

iM  fell  the ^__. 

rnalioiia]  Law  cast  off  i 

'tScero.  -Pro  Lege  Manilla."  Ch.  XIII. 

^Justinian  Digest,  14.  2,  "If  goods  are  thrown  overboard  to  lighten 
lAip,  la  (Jus  is  done  for  the  sake  of  all,  the  loss  ehall  be  made  good  by 
ncnbittion  of  alt." 
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It  is  reasonable  to  suppose  that  though  the  words  of  oth 
portions  of  the  Rhodian  law  are  lost,  the  principleB  may  ha' 
entered  into  formation  of  later  compilations.  The  recognitir 
by  Greece  of  the  existence  of  other  independent  states,  ar 
the  relations  into  which  the  states  entered,  developed  cru 
forms  of  international  comity,  as  in  the  sending  and  reodd) 
of  ambassadors  ^  and  the  formation  of  alliances.  2  I 

(h)  Rome  made  many  contributions  to  the  principleflT 
international  law  in  the  way  of  the  extension  of  her  own  Ian 
Bomo'a  contri-  ^  wider  spheres,  and  in  the  attempt  to  adaf 
bntiDn  to  intra-  Roman  laws  to  conditions  in  remote  territoria 

n^tlon^  law.  j^^  ^y^  ^^^-^^  ^^^^  j^^^  ^^^  ^  ^^^  ^  y^^ 
contributed  to  the  field  of  what  is  now  considered  private  inW 
national  law  rather  than  to  that  of  public  international  Isw 
Wherever  Rome  extended  her  political  rule,  she  adapted  he 
laws  to  the  peoples  brought  under  her  sway.  This  is  evidei 
in  the  laws  in  regard  to  marriage,  contract,  property,  etc 
The  dominance  of  Rome  impressed  her  laws  on  others,  ani 
extended  the  influence  of  those  principles  which, 
general  practice,  or  conformity  to  accepted 
gtuned  the  name  Jiis  Gentium.^ 

'  Bluntschli,  "VOUterrecht,"  Introduction;  Thucydides,  "  PeloponiMd 
War,"  II,  12,  22,  2!). 

■  The  Ampfayctionic  League  recognized  some  principles  of  int«irtl 
right  and  comity,  aa  well  as  preserved  Grecian  inetitutions  and  relipB 
traditiona.  This  is  shown  in  the  oath  of  the  members.  "  We  will  a 
stray  any  Amphyctionic  town  nor  cut  it  off  from  running  water,  in  i. . 
peace;  if  any  one  shall  do  this,  we  will  march  against  him  and  deatrcf  li 
city.  If  any  one  shall  plunder  the  praperty  of  the  god.  or  shall  be  CO0| 
sant  thereof,  or  shall  take  treacherous  counsel  against  the  things  in  R 
t«mple  at  Delphi,  we  will  punish  him  with  foot  and  hand  and  voice,  andll 
every  means  in  our  power."  They  also  agreed  to  make  and  observtb 
mane  rules  of  warfare.     Sen  also  Blunlschh,  "  Volkerrecht,"  IntroduoS' 

•  Maine.  "  Ancient  Law,"  Ch.  111.     The  idea  as  to  what  jux  gentiui 
of  course  varied  with  times.     Under  the  Empire  it  lost  its  old  me-    _, 
See  Cicero,  "De  Officiis."  in.  17;  Livy,  VI,  17:  IX,  11;  I,  14;  V,  J 
Salluat,  "Bell.  Jug.,"  XXII;  Tacitus,  "Ann.,"  1,  42;  "Quintua  Curti*' 

rv,  11, 17. 


others,  au 
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P  11.    UddlB  Poiiod 

The  varied  struggles  of  the  middle  period — from  the 
le^nning  of  the  Christian  Era  to  the  middle  of  the  seven- 
eenth  centmy — had  a  decided  influeoce  upon  the  body  and 
arm  of  intemstional  law. 

(a)  The  growth  of  the  Roman  Empire,  aa  the  single  worid- 
ower  and  sole  source  of  political  authority,  left  smalt  need 
of  international  standards.  The  appeal  in  case 
omirEmpite  ^^  disagreement  was  not  to  such  standards,  but 
to  CsEsar.  The  idea  of  one  common  supremacy 
'as  deep-rooted.  Political  assimilation  followed  the  expau- 
Lon  of  political  privileges. 

(&)  A  similar  unifying  influence  was  found  in  the  growth 
f  the  Christian  Church  which  knew  no  distinction— bond  or 
nifTins  influ-  ^''**'  "^^^  *""  ^fentile.  Christianity,  called  to  be 
3ce  o(  iho  the  state  religion  early  in  the  fourth  century, 
burch.  modeled  its  organization  on  that  of  the  Roman 

Impire;  and  from  the  sixth  century,  with  the  decay  of  the 
anpire,  the  Church  became  the  great  power.  The  belief  in 
16  permanent  continuance  and  universality  of  Roman 
ominion  was  strengthened  by  the  Church,  although  mate- 
ally  changed  in  its  nature.'  Whatever  the  inconsistencies  in 
hurch  and  State  during  the  first  ten  centuries  of  our  era, 
lere  had  grown  up  the  idea,  of  great  importance  for  inter- 
itional  law,  that  there  could  be  a  ground  upon  which  all  might 
leet,  a  belief  which  all  might  accept,  both  in  regard  to  polit- 
sl  and  religious  organization.  For  five  hundred  years  before 
le  days  of  Boniface  VIH  (1294-1303),  the  holder  of  the  papid 
See  had  from  time  to  time  acted  as  an  international  judge. 

The  canon  law,  codified  by  Gregory  IX  (1227-1241),  waa 
iAimed  to  rival  the  Corpus  Juris  Civilis.    The  Popes,  with 

Ting  d^rees  of  success,  tried  to  render  such  international 


taying 


'  Bryce,  "Holy  Roman  Empire,"  Ch.  VH. 
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justice  as  the  discordant  elements  introduced  by  the  | 
of  cities  and  rise  of  nationalities  demanded.'     From  t 
cil  of  Constance  (1414^1418),  which  was  a  recognition  i 
fact  of  nationality,  and  at  which  the  emperor  for  1 
time  appeared  as  the  great  international  head,  the  i 
of  both  the  Church  and  the  Empire  as  direct  intt 
factors  was  rapid, 

(c)  By  the  eleventh  century  feudalism  had  enmeshei 
the  temporal  and  spiritual  authorities.    This  system, 
related  to  the  possession  of  land  ajid  g 


■overelgntj. 


ideas  of  equality  of  state  powers  nei 
the  development  of  international  law, 
it  did  emphasize  the  doctrine  of  sovereignty  as  based  c 
in  distinction  from  the  piersonal  sovereignty  of  earlier  c 

(d)  The  Crusades  (1096-1270),  uniting  Christendom  « 
the  Saracen  for  foreign  intervention,  awakening  [ 
onuadsB  uid  ft  ^  °^^  civilization,  expanding  the  etud 
broftdM  buu  practice  of  the  Roman  law  which  feudal  I 
Id  comity.  j^^  checlced,  weakening  many  feud^  ovei 
enfranchising  towns,  freeing  the  third  estate,  sprt 
use  of  the  Latin  language,  enlarging  and  diversify] 
merce,  teaching  the  possible  unity  of  national  intt 
to  the  apprehension  of  a  broader  basis  in  comity  I 
hastened  the  growth  of  interstate  relations.^ 

(e)  The  code  of  chivalry  and  the  respect  for  honor  n 
oWTiirj  and  ft  ^njomed  introduced  a  basis  of  equitable  d 
bftiu  oi  equi-     wHich  on  account  of  the  international  c 
uhiedeftUi^.     ^f  jjjg  Qj.jgj^  Qf  chivalry  reacted  uponf 
practice  throughout  Christian  Europe. 

'Bfj;ce,  "Holy  Roman  Empire,"  Chs.  VII  aod  XV.  The  • 
God,"  introduced  by  the  e\&rgy  (1034),  left  only  about  eight;  d 
year  for  fighting  and  settling  (eude. 

'  On  effects  of  Crusadea,  see  Mihnan,  "  Latin  Christiaiiity,"  ' 
Usllftm,  "Middle  Ages,"  Ch.  Ill,  Pt.  I;  Bryce,  "Holy  Roman  T 
Chfl.  XI,  XIH. 
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(/)  The  expansion  of  commerce,  especially  maritime,  em- 
phasized the  duties  and  rights  of  aations.    The  old  Rhodian 

laws  of  commerce,  which  had  in  part  been 
ccJml^rM^d  incorporated  in  and  expanded  by  the  Roman 
fcba  develop-  code  during  the  days  before  the  overthrow  of 
meat  of  mBri-  jj^  Empire,  formed  a  basis  for  maritime  inter- 
tim«  codes.  '       ' 

course.  From  the  fall  of  the  Empire  to  the 
Crusades  commerce  was  attended  with  great  dangers  from 
pirates  on  the  sea  and  from  exactions  in  the  port.  The  so- 
called  Amaljitan  Tables  seem  to  have  been  the  sea  law  of 
the  latter  part  of  the  eleventh  centm-y.  The  much  more 
detailed  Consolaio  del  Mare  of  doubtful  origin  between  the 
twelfth  and  fourteenth  centuries  derived  some  of  its  principles 
from  the  eJeventh-century  code.  The  Consotato  was  recog- 
tiized  by  maritime  powers  as  generally  binding,  and  made 
possible  wide  commercial  intercourse.  Many  of  its  principles 
have  Btood  to  the  present  day,  though  touching  such  ques- 
tions as  the  mutual  rights  of  neutrals  and  belligerents  on  the 
Bea  in  time  of  war.'  As  the  Consolaio  formed  the  code  of 
Southern  Europe,  the  Laws  of  Oleron  formed  the  maritime 
code  for  Western  Europe,  and  were  compiled  the  latter  part 
of  the  twelfth  century,  whether  by  Richard  I  or  by  his  mother, 
Queen  Heanor,  is  a  disputed  question.  These  laws  are  based 
in  large  measure  on  the  other  existing  systems.  The  Laws 
of  Wisby,  dating  from  about  1288,  supplemented  the  Laws  of 
Oleron,  and  formed  the  fundamental  law  of  maritime  courts 
of  the  Baltic  nations.'  The  Hanseatic  League  in  1591  com- 
piled a  system  of  marine  law,  Jus  Hanseaticum  Maritimum,^ 
based  on  the  codes  of  Western  and  Northern  Europe,  The 
Juaritime  law  of  Europe  had  been  practically  unchanged  for 
nearly  a  hundred  years,  when  systematized  in  1673  under 

'  H»n,  p.  713. 

'  Laws  of  Wisby  contain  early  reference  to  ma 

•  Expanded  in  IQU. 
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LouiB  XIV.  Similar  to  the  maritime  codes  are  the  "Custoi 
of  Amsterdam,"  the  "Laws  of  Antwerp,"  and  the  "Giiid 
de  la  Mar."  ' 

(g)  Closely  connected  with  the  development  of  mari&i 
law  during  the  latter  part  of  the  middle  period  was  the  eeU 
oouui*  md  thB  lishment  of  the  office  of  consul.  The  consul 
development  oi  under  the  title  of  consuks  inarinarwrurn  et  w 
muiUmBUw.  f^ioj^j^^  resident  in  foreign  countries,  assJaK 
by  advice  and  information  the  merchants  of  their  own  coui 
tries,  and  endeavored  to  secure  to  their  countrymen  sue 
rights  and  privileges  as  possible.  Consuls  seem  to  have  bee 
sent  by  Pisa  early  in  the  eleventh  century,  and  were  h 
some  time  mainly  sent  by  the  Mediterranean  countries  to  4 
East. 

(A)  The  discovery  of  America  marked  a  new  ep 
territorial   and  mercantile  expansion, 
imtrk^         troduced  new  problems  among  those 
down  from  an  age  of  political  chaos, 

(i)  The  middle  period,  with  all  its  inconsistencies  in  i 
and  practice,  had  nevertheless  taught  men  some 
oontribaucm.    '^^  woHd-empire  of  Rome  showed  a  ( 
of  tha  political  sovereignty  by  which  the  acts  of  r 

Kiddi.  Pariod.  territories  might  be  regulated;  the  world-religii 
of  the  Church  of  the  middle  period  added  the  idea  of  a  conmU 
bond  of  humanity.  Both  of  these  conceptions  imbued  mes' 
minds  with  the  possibility  of  a  unity,  but  a  unity  in  wMd 
all  other  powers  should  be  subordinate  to  a  single  power,  ill 
not  a  unity  of  several  sovereign  powers  acting  on  establislMJ 
principles.  The  feudal  system  emphasized  the  territodl 
basis  of  sovereignty.  The  Crusades  gave  to  the  ChristiH 
peoples  of  Europe  a  knowledge  and  tolerance  of  one  anoil 
which  the  honor  of  the  code  of  chivalry  made  more  beneficir 
while  the  growth  of  the  free  cities  opposed  the  dom 


'  De  Vftlroger,  "  Dnut  Maritime,"  I,  $  I. 
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Masses,  feudal  or  religious.  The  fluctuations  and  uncertainties 
n  theory  and  practice  of  international  intercourse,  both  in 
>eace  and  war,  made  men  ready  to  hear  the  voice  of  Grotius 
1583-1645),  whose  work  marks  the  begimiing  of  the  modern 
period. 

I  12.     Modem  Period  (1648-) 

The  modern  period  of  international  law  may  be  divided 
Qto  four  epochs:  (a)  From  the  Peace  of  Westphalia,  1648, 
o  the  Peace  of  Utrecht,  1713;  (6)  from  the  Peace  of  Utrecht, 
713,  to  the  Congress  of  Vienna,  1815;  (c)  from  the  Congress 
.f  Vienna,  1815,  to  the  call  for  the  First  Hague  Peace  Con- 
erence,  1898;  (d)  from  the  call  for  the  First  Hague  Peace 
Jonference,  1898,  to  the  present  time, 

(a)  It  became  evident  at  the  termination  of  the  "Hiirty 
Tears'  War  in  1648  that  the  old  doctrines  of  world-empire, 
648-1713'  whether  of  Pope  or  of  Emperor,  could  no  longer 
»eveiopED«iit  be  sustained.  The  pro\-isions  of  the  Peace  of 
t  principle*.  Westphalia,  while  not  creating  a  code  to  govern 
Qtemational  relations,  did  give  legal  recognition  to  the 
odstence  of  such  conditions  as  Grotius  contemplated  in 
■  De  Jure  Belli  ac  Pacis,"  viz.  sovereign  states,  equal  to 
me  another  as  such  regardless  of  area  and  power.  The 
lecree  of  James  I,  in  1604,  establishing  a  neutral  zone  by 
'  a,  straight  line  drawn  from  one  point  to  another  about 
he  realm  of  England,"  in  which  neither  of  the  parties  to 
he  war  between  the  United  Provinces  and  Spain  should 
arry  on  hostilities,  formed  a  precedent  in  maritime  juriadic- 
ion,  even  though  the  decree  was  but  imperfectly  enforced. 
iUs  early  part  of  the  modem  period  was  especially  fruitful 
tx  treatises  and  discussions  upon  the  nature  of  international 
a.w,  and  upon  what  it  (mght  to  be,  and  also  upon  the  law  of 
he  sea,  particularly  Grotiua's  "  Mare  Liberum,"  1609,  Sclden'a 
'  Mare  Clausum,"   1635,  and  Bynkershoek's  "  De  Dominio 
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Maris,"  1702,i  During  this  period  the  public  law  was  dit 
gently  studied;  the  right  of  legation  became  generally  recof 
nized;  French  gradually  took  the  place  of  Latin  in  into- 
national  intercourse,^  with  a  corresponding  modem  spirit  ii 
the  practice,  though  the  discussions  were  usually  ponderco 
and  abstract;  the  idea  of  the  balance  of  power  flourished  aol 
formed  a  subject  of  frequent  controversy;  the  principle 
intervention  upon  political  grounds  was  propounded  and 
acknowledged;  and  the  opinions  of  the  great  publicists,  ami 
as  Grotius,  gained  great  weight  and  were  widely  studied.  "St 
general  principles  of  neutral  trade,  including  "  free  ships,  bti 
goods,"  were  laid  down,  prize  laws  and  provisions  as  to  (W 
traband  were  adopted,  numerous  treaties  of  commerce  gin 
witness  of  the  growth  of  international  intercourse,  and  boti 
men  and  states  became  somewhat  more  tolerant. 

(6)  The  Treaty  of  Utrecht  (1713)  contained  recognitiu 
of  many  of  the  principles  which  had  become  fairly  ffJ 
17i».i8i6:  accepted  during  the  years  since  1648.  Tien 
TeaUuffof  were  evidences  of  the  growing  influences  of  tb 
prtiieipl«>.  fjg^  ^^,j.Jj1    ypQjj  ^jjg   p^jj^jy  Qf   ^jjg    Qj^.  ^ 

American  fisheries  question  appeared;  the  intemationJ 
regulations  in  regard  to  commerce  were  multiplied,  sol 
the  central  subject  of  the  preamble  was  the  subject  of  "tii 
balance  of  power."  ^  For  many  years  the  question  of  suc- 
cession to  the  various  seats  of  royal  and  princely  pomr 
formed  the  chief  subject  of  international  discussion.  Durini! 
the  eighteenth  century  the  steady  gron'th  of  England  as 
maritijne  power  and  the  European  complications  over  tnuft 
Atlantic  possessions  gave  rise  to  new  international  issues,  lb 
basis  of  modem  territorial  acquisition  was  found  in  the  Hontli 

'  The  Marine  Ordinance  of  Louis  XrV,  1681,  became  the  basis  of 

'  With  the  decline  of  the  influence  of  the  "  Holy  Roman  Empire,"  tli 

OBe  of  Latin  in  diplomacy  bec&me  less  general. 

■  AbM  StuDt-Pierre,  in  three  volumes,  1729,  "  Abr^s^  du  Projet  de  Fsi 

perpjtuoUe,"  outlinea  a  plan  for  peace  by  fixed  eyetem  of  oalance  i 


wotfxxupatio,  and  the  Roman  law  of  river  boundaries  was 
'  ^ost  exactly  followed,'  From  the  Treaty  of  Aix-la-Chapelle 
1748),  ID  which  former  treaties  were  generally  renewed,  to 
liiS,  the  growth  and  observation  of  the  principles  of  inter- 
national law  was  spasmodic.  By  the  Peace  of  Paris  and  by 
the  Peace  of  Hubertsburg  (1763),  many  questions  of  terri- 
torial jurisdiction  were  settled.  England,  then  become  the 
dominant  power  in  North  America,  with  greatly  extended 
poirer  in  the  East,  impressed  upon  international  practice 
adhereoce  to  actual  precedent  rather  than  to  theoretically 
correct  principles.  At  the  same  time  in  Central  Europe 
the  conditions  were  ripe  for  that  violation  of  international 
justice,  the  partition  of  Poland  in  1772,  followed  by  the 
ftirtiier  partition  in  1793  and  1795-  The  rights  which  the 
concert  of  nations  was  thought  to  hold  sacred  were  the  very 
ones  most  ruthlessly  violated  by  the  neightwring  powers. 
The  American  Revolution  of  1776  and  the  French  Revolution 
of  1789  introduced  new  principles.  The  "armed  neutrality" 
cl  1780,'  while  maintiuning  the  principle  "free  ships,  free 
goods,"  made  impossible  the  converse,  "  enemy's  ships, 
tneniy's  goods,"  which  had  been  held.  Both  the  American 
and  French  Revolutions  made  evident  the  necessity  of  the 
development  of  the  laws  of  neutrality  hitherto  greatly  con- 
feed  and  disregarded.^  During  the  French  Revolution  it 
9»^med  that  to  Great  Britain  alone  could  the  states  of  Europe 
look  for  the  practice  of  the  principles  of  international  law. 
After  the  French  Revolution  it  was  necessary  to  define  just 
intervention  that  Europe  might  not  be  again  convulsed.  It 
'«an»  clear  that  the  state  was  an  entity  and  distinct  from 
ie  peraon  of  its  king.  No  longer  could  the  king  of  France 
f  of  any  European  state  say  "L'^tat,  c'est  moi."    Even 

"hmtiUiUm,"  n,  1.  21,  22. 
'Dedantion  of  Russia,  Feb.  28,  1780. 

'Hw  works  of  Moser  (1701-1786)  and  his  inmiediate  followeFs  attempt 
■mIu  pnotictd  the  principles  of  iDtemaiional  law. 
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though  personal  selfishness  of  monarchs  might  pervade  1 
Congress  of  Vienna,  the  spirit  of  nationality  could  not  loa 
be  restrained.     The  period  from  1713  to  1815  had  tested  t 
general  principles  propounded  during  the  seventeenth  < 
tury,  and  it  was  found  necessary  to  expand  their  interpre 
tion,  while  the  growth  of  commerce  and  intercourse  i 
necessary  new  laws  of  neutrality  and  new  principles  of  comita 
such  as  were  in  part  laid  down  in  the  early  days  of  the  t 
teenth  century,  as  seen  in  the  resistance  to  the  right  of  searo 
the  declaration  against  African  slave  trade,  establishment  j 
freedom  of  river  navigation,  improved  regulations  in  i 
to  trade  in  time  of  war,  neutralization  of  Switzerland,  placia^ 
of  protectorate  over  Ionian  iKlands,  and  the  deterniinatid 
of  precedence  and  dignities  of  the  various  diplomatic  i 
and  the  states  which  they  represented.    By  the  year  IS. 
the  theory  of  the  seventeenth  century  had  been  severe 
tested  by  the  practice  of  the  eighteenth  century,  and  it 
remained  for  the  nineteenth  century  to  profit  by  the  two 
centuries  of  modern  political  experience, 

(c)  The  Peace  of  Westphalia  (1648),  the  Peace  of  Utrecht 
(1713),  and  the  Treaty  of  Vienna  (1815)  are  the  three  cele- 
brated cases  of  combmed  action  of  modem 
The  "balance  of  power" 
cation  of  j^g^    had    gradually  been    supplemented    by 

principles.  ,.   ,  ^^        ,     f.  K,     ■.  .  ■   i 

the    concert    of    the    powers      idea,    which 
would    not    merely   maintain    the   relative   status  quo    of 
"  the  balance,"   but    might    enter  upon    a    positive 
of  concerted  action.     The  "Holy  Alliance"  of  1815,  to  j 
mote   "Justice,   Christian  Charity,   and  Peace,"  •   was  ! 
broken  by  its  originators.    There  was  a  strong  feeling  t 
the  principles  of  international  law  should  be  followed,  hoi 
ever,  and  this,  the  "Declaration  of  the  Five  Cabinets,"  1 
vember  15,  1818,  distinctly  avowed  in  "  their  invariable  r 
'  I  Hertfllet,  317. 
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ktioD,  never  to  depart,  either  among  themselves,  or  in  their 
jTJatkais  with  other  states,  from  the  strictest  observation  of 
principles  of  the  Rights  of  Nations."  ^  The  attempt  to  ex- 
id  the  principle  of  intervention  in  favor  of  maintaining  the 
IS  sovereigns  on  their  thrones,  and  in  suppression  of  in- 
revolutionary  disturbances  by  foreign  force  was  made  in 
Circular  of  the  Three  Powers,"  December  8,  1820.^ 
nder  many  forms  intervention  was  one  of  the  great  questions 
ijf  the  nineteenth  century,  and  the  growing  proximity  and  the 
multiplication  of  relations  of  states  during  that  century  added 
many  complications.^  The  Grecian  War  of  Independence 
(1821-1829)  brought  the  new  principle  of  pacific  blockade 
(1827),  and  at  its  conclusion  the  powers  guaranteed  the 
sovereignty  of  Greece.  The  subjects  of  right  of  search,  for- 
eign enlistment,  Monroe  Doctrine,  freedom  of  commerce  and 
oa^'igaUon,  expatriation,  extradition,  neutralized  territory, 
diip  canals,  con.su]ar  rights,  neutral  rights  and  duties,  arbi- 
tration, reciprocity,  mixed  courts,  international  postage, 
n-eights  and  measures,  trade-marks  and  copyright,  rules  of 
war,  submarine  cables,  and  sphere  of  influence,  which  came 
to  the  front  during  the  nineteenth  century,  indicate  in  a 
measure  the  subject-matter  of  international  negotiation. 
Tliroughout  the  period  since  1815  the  tendency  has  been 
nUwr  to  regard  what  is  the  international  practice. 

(rf)  At  the  reception  of  the  diplomats  at  the  Foreign  Office, 

Sl    Petersburg,    August  12  (24),  1898,  Count    Mouravieff 

handed  to  each  foreign  representative  a  docu- 

D^^p,,,  raent  setting  forth  at  some  length  the  burdens 

i*w«diBtar<     imposed  by  war  and  by  the  preparations  for 

rwar  and  expressing  the  hope  that  the  time 
na  come  "to  put  an  end  to  incessant  armaments."    This 
fcniment  of  Count  Mouravieff  further  declares  that,  "  Filled 
with  this  idea,  His  Majesty  has  been  pleased  to  order  me  to 
■  I  Bertelet,  573.  '  Ibid^  658.  '  Ball,  p.  284. 
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propose  to  all  the  Governments  whose  representatives  i 
accredited  to  the  Imperial  Court,  the  meeting  of  a  confere 
which  would  have  to  occupy  iteelf  with  this  grave  problenufl 

"  This  conference  should  be,  by  the  help  of  God,  a  h 
presage  for  the  century  which  is  about  to  open.    It  v 
converge  in  one  powerful  focus  the  efforts  of  all  States  v 
are  sincerely  seeking  to  make  the  great  idea  of  univei 
peace  triumph  over  the  elements  of  trouble  and  discord. 

"It  would,  at  the  same  time,  confirm  their  agreement  I 
the  solemn  establishment  of  the  principles  of  justice  ; 
right,  upon  which  repose  the  security  of  States  and  the  i 
fare  of  peoples." 

This  proposition  by  the  Czar  of  Russia  for  an  intematioi 
peace  conference  marks  the  begjnning  of  a  new  epoch  I 
international  law  and  international  relations;  an  i 
which  the  endeavor  is  to  substitute  the  reign  of  reason  f 
that  of  force.  It  was  fully  recognized  that  agreement  upi 
the  law  wliich  should  hold  among  nations  would  be  the  t 
great  step  toward  peace. 

The  suggested  program  for  the  conference  of  the  p 
referred  to  (1)  the  limitation  of  armaments;  (2)  prohi 
of  new  means  of  injuring  an  enemy;  (3)  prohibition  of  i 
explosives  and  of  throwing  projectiles  from  balloons,  i 
(4)  prohibition  of  submarine  boats  and  rams;  (5)  e: 
the  provisions  of  the  Geneva  Convention  of  1864  to  naval  v 
fare;  (6)  neutralization  of  vessels  rescuing  shipwrecked;  ( 
vision  of  Declaration  of  Brussels,  1874,  as  to  laws  of  w 
land,  and  (S)  matters  of  good  oiSces,  mediation  and  arbitratiof 

This  conference,  representing  twenty-eight  states, 
The  FiTBt  Peaca  '^  ""^^  known  as  the  First  International  Pea 
Ccntarence  at    Conference  at  The  Hague,  assembled  at 

at  the  House  in  the  Woods,  It  concluded  ita  labors 
Tuly  29,  1899. 


Tiaa  Conference  fonnulated  three  conventions  and  three 
■ations. 
inventions:  (1)  Pacific  settlement  of  international  dis- 
,  (2)  laws  and  customs  of  war  on  land,  (3)  adaptation 
ritime  warfare  of  the  principles  of  the  Geneva  Conven- 
II  of  August  22,  1864. 
clarations:  (1)  To  prohibit  the  launching  of  projec- 
and  explosives  from  balloons  or  by  other  similar 
new  methods.  (2)  To  prohibit  the  use  of  projectiles,  the 
only  object  of  which  is  the  diffusion  of  asphyxiating  or  dele- 
terious gases.  (3)  To  prohibit  the  use  of  bullets  which  expand 
or  Satten  easily  in  the  human  body,  such  as  bullets  with  a 
hard  envelope,  of  which  the  envelope  does  not  entirely  cover 
the  core,  or  is  pierced  with  incisions. 

The  Conference  adopted  a  resolution  favoring  the  restric- 
tioQ  of  military  charges. 

TTie  Conference  expressed  wishes  (1)  for  the  early  revision 
of  the  Geneva  Convention  of  1864,  (2)  for  the  consideration 
d  the  rights  and  duties  of  neutrals  by  a  subsequent  confer- 
ence, (3)  for  further  study  of  the  limitation  of  the  effectiveness 
of  arms,  (4)  for  the  further  consideration  of  the  limitation  of 
umamente,  (5)  for  reference  of  question  of  inviolability  of 
private  property  at  sea  to  a  subsequent  conference,  (6)  for 
nmlar  reference  of  question  of  bombardment  of  coast  towns 
u>d  villages. 

While  the  results  of  this  Rrst  International  Peace  Confer- 
raee  were  at  first  regarded  as  insignificant,  their  value  was 
tMrito  Bt  tba  ^°'^  evident.  The  United  States  led  in  sub- 
Rw  PaM*  mittii^  causes  to  the  Court  of  Arbitration,  and 
(i«l«MiM.  ^ijg  ^vorth  of  the  plans  of  the  Conference  was 
'■^ii'-wn  in  the  peaceful  adjustment  of  the  threatened  difficul- 
■j'S  between  Great  Britain  and  Kussia  over  the  Do^er 
B*ak  affair  during  the  Russo-Japanese  War  in  1904. 
The  suggested  Conference  for  the  revision  of  the  Geneva 
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Conference  assembled  at  Geneva  June  11,  1906,  an 
pleted  its  labors  of  revision  on  July  10,  1906. 

The  value  of  such  conferences  as  that  called  at  The 
in  1899  was  so  well  establislied  that  according  to  the  f«i 
of  the  Final  Act,  "The  Second  International  Peace  ( 
ence,  proposed  in  the  first  instance  by  the  President 
United  States  of  America,  having  been  convoked,  i 
invitation  of  His  Majesty,  the  Emperor  of  All  the  Rj 
by  Her  Majesty,  the  Queen  of  the  Netherlands,  , 
on  the  15th  June,  1907,  at  The  Hague,  in  the  Hall  ) 
Knights,  for  the  purpose  of  giving  a  fresh  developnM 
the  humanitarian  principles  which  served  as  a  basis  4 
work  of  the  First  Conference  of  1899." 

This  Second  International  Peace  Conference  at  The  i 
representing  forty-four  states,  concluded  thirteen 
_  ,       tions  and  one  declaration. 

Th4  oflcond 

Peace oonior-  Conventions:  (1)  Pacific  settlement  of  in 
eneeatThe  national  disputes,  (2)  limitation  of  erap 
eonvenUoni.  nient  of  force  for  recovery  of  contract  debts, 
opening  of  hostilities,  (4)  laws  and  custom) 
war  on  land,  (5)  rights  and  duties  of  neutral  powers  and 
Bona  in  case  of  war  on  land,  (6)  statue  of  enemy  merchantEl 
at  outbreak  of  hostilities,  (7)  conversion  of  merchant  ships 
war  ships,  (8)  laying  of  automatic  submarine  contact  mi 
(9)  bombardment  by  naval  forces,  (10)  adaptation  of  p 
ciples  of  Geneva  Convention  to  naval  war,  (II)  restric 
of  right  to  capture  in  naval  war,  (12)  international  ^ 
court,  (13)  rights  and  duUes  of  neutral  powers  in  naval  ■ 

DecJaration:  Prohibiting  the  discharge  of  projectiles 
explosives  from  balloons. 

This  Conference  of  1907  also  pronounced  in  favor  of 
principle  of  compulsory  arbitration,  expressed  opinion  on 
eral  other  matters  and  recommended  the  assembling  < 
ITiird  International  Peace  Conference  after  a  period  c( 


ud  Declare tioD 
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sponding  to  tJiat  which  elapsed  between  the  First  and  Second 
Conference. 

■In  1908  Great  Britain  invited  a  conference  of  naval  powers 
B  determine  upon  the  rules  for  war  upon  the  sea  in  order 
that  the  International  Prize  Court  Convention 
tionii KaeiJCoiL- °^S^*  ^  ratified  by  certain  powers  who  were 
»oi  1908,  reluctant  to  accept  the  Convention  "so  long  as 
g  vagueness  and  uncertainty  exist  as  to  the  prin- 
ciples which  the  Court,  in  dealing  with  appeals 
brought  before  it,  would  apply  to  questions  of  far-reaching 
importance  affecting  naval  policy  and  practice."    This  Inter- 
national Naval  Conference  met  at  London,  December  4,  1908, 
concluded  the  Declaration  of    London  concerning  the 
1  of  Naval  War,  February  26,  1909. 
\ie  period  since  1898  has  been  an  epoch  of  formulation 
law  by  international  conventions.     The  contributions  thus 
made  have  often  removed  uncertainties  which 
■  pniod     formerly  prevailed,   have  sometimes    modified 
to  inMRutjoiiftl  existing  law,  have  set  forth  principles  to  govern 
new  conditions  and  in  general  have  recognized 
the  principle  that  establishment  of  equitable  law  is  an  essen- 
;  realization  of  peace. 
K, — ^The  more  important  teste  of  these  various  con- 
j  are  given  in  the  apjjendices,  while  the  more  signifi* 
(  articles  of  the  several  conventions  are  inserted  in  sections 
J  text  upon  which  they  bear.^ 

13.     Influence  of  the  United  States 

»  United  States  of  America  for  many  years  after  1776 

a   poffltion   to   a   considerable   extent   apart   from 

ropcan   influences.     It  developed,  therefore,  ideas  in  re- 

I  to  international  relations  which  showed  the  influence 

«  fuD  texia  of  the  conventions,  etc.,  of  the  Peace  ConferenceB  at  The 
/  be  foiuiil  in  Seolt'a  "Texts  of  the  Peace  Conferences  at  The 
«1899ao<l  190T":    Higgins,  "The  Hague  Peace  Conferenoea." 
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of  general  principles  rather  than  the  influence  of  i 

policy. 

(a)  The  regulations  in  regard  to  neutrality  issued  ] 
set  forth  the  principles  which  have  subsequently  becoi 
erftlly  recognized.    Of  this  contribution  i 


neutialitj. 


Thfl  rsffnlatlona    ,       ,       , 

of  1793  in  rs-     the  development  of  international  law  Hi 

"The  policy  of  the  United  States  in  ] 
Btitutes  an  epoch  in  the  development 
usages  of  neutrality.      There  can  be  no  doubt  that 
intended  and  believed  to  pve  effect  to  the  obligation* 
incumbent  upon  neutrals.     But  it  represented  by  Ut 
most  advanced  existing  opinions  as  to  what  those  obli^ 
were;  and  in  some  points  it  even  went  further  than  aud 
tive  international  custom  has  up  to  the  present  time  advi 
In  the  main,  however,  it  is  identical  with  the  stand 
conduct  which  is  now  adopted  by  the  community  of  natii 
(b)  The  United  States  has  also  consistently  advo 
the  freedom  of  commerce  and  navigation.    Many  claiq 
Freedom  (rf       exclusive   rights  over  rivers,  gulfs,  and 
commerce  and    bodies  of  water  Were  resisted  by  the  X 
n&Tisstfon.        States  from  the  time  of  the  acquisition  of 
hood.    The  United  States  early  insisted  upon  tLe  fw 
of  navigation  of  the  Scheldt,    In  the  definitive  trel 
peace  with  Great  Britain  in  1783,  Article  8,  it  was  ppti 
that  "The  navigation  of  the  River  Mississippi  from  its  I 
to  the  ocean,  shall  forever  remain  free  and  open  to  th^ 
jecis  of  Great  Britain,  and  the  Citizens  of  the  United  Sb 
The  negotiations  of  the  United  States  for  securing  fw 
of  river  navigation  were  based  upon  the  natural  rigtt 
for  many  years  the  arguments  of  the  representatives  ret 
slight  consideration.    The  Soimd  Dues,  which  Denmad 
for  centuries  collected  from  vessels  passing  between  thel 
and  the  Baltic  seas  were  a  heavy  burden  on  corns 
■  HftU,  "Int.  Law,"  Stb  ed.,  p.  593. 
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Henry  Wheaton.  subsequently  to  become  one  of  the  fore- 
most authorities  in  interuational  law,  while  United  States 
Minister  to  Denmark  from  1827  to  1835,  reported  to  the 
Department  of  State  upon  the  subject  of  these  dues.  The 
Vnited  States  soon  maintained  that  "Denmark  cannot  lay 
claim  to  these  duties  upon  any  principle  either  of  nature  or  of 
the  law  of  nations  nor  from  any  other  reason  than  that  of  anti- 
<iuated  custom."  While  maintaining  that  Denmark  had  no 
right  to  collect  tolls  because  of  her  geographical  position,  the 
United  States  did  admit  that  a  reasonable  return  might 
justly  be  made  "  for  the  improvement  and  safety  of  the  navi- 
gation of  the  Sound  or  Belts,"  The  United  States,  by  the 
treaty  of  April  11,  1857,  paid  $393,011  in  consideration  of 
Dpnmark'3  agreement  to  keep  up  lights,  buoys,  and  pilot 
establishments.  The  United  States  has  also  always  ques- 
tioned the  right  of  any  state  or  states  to  forbid  access  to  the 
EOack  Sea.  The  United  States  also  protested  against  the 
.  nstrictions  placed  upon  the  navigation  of  some  of  the  South 
ncan  rivers.  The  principle  of  freedom  of  navigation 
,  the  United  States  had  so  often  contended  was 
»;ognized  in  the  Kongo  in  the  latter  part  of  the  nine- 
i  century. 

(c)  The  United  States   has  also  uniformly 
striven  for  the  largest  possible  freedom  of  trade 
■*  rout*s  as  in  the  maintenance  of  the  policy  of  the 

a  door"  in  the  Far  East. 

;  has  protected  its  citizens  in  their  legitimate  rights 
3  opposed  oppression  and  arbitrary  measures.    When 
Perdicaris,    an  American  citizen  in    Morocco, 
was  deprived   of   his   freedom   by  the  bandit 
'  Raisuli  in  1904,  Secretary  Hay,  after  a  rea- 
sonable   time,    informed    Morocco  that  "this 
ment  wants  Perdicaris  alive  or  Haisuli  dead."  ■■ 
'  U,  8.  For.  Rcl.,  1904,  p-  508. 
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(e)  "Hie  United  States  has  also  contributed  towa 
establishing  of  the  laws  of  war  both  upon  the  land  b 
Oontributiotu  to  *^^  ^^-  "^^  Instructions  for  the  Govemn 
eBUbiishmeirt  Armies  oF  the  United  States  in  the  JPidc 
of  i.w«  01  war.  p^g^j  (jj,  Pj.  Ljgi^j.  jj,  jgg3_  ^j^yg  served' 

basis  for  the  modern  rules  for  warfare  on  land.  TTie  1 
States  has  advocated  some  of  the  most  advanced  pa 
upon  the  customs  of  war  upon  the  sea.  At  the  j 
Convention  of  J907  an  earnest  attempt  was  made  to  I 
the  exemption  from  capture  of  private  property  at  i 
accord  with  the  traditional  attitude  of  the  United  I 
The  Supreme  Court  in  1S99  said :  "  It  is,  as  we  think,  ] 
ically  accurate  to  say  that  this  Government  has  i 
been,  in  its  views,  among  the  most  advanced  of  tb 
ernments  of  the  world  in  favor  of  mitigating,  as  to  al 
combatants,  the  hardships  and  horrors  of  war."  ^ 

(/)  In  the  United  States  there  have  always  been  many 
cates  of  the  peaceful  methods  of  settlement  of  intenH 

disputes.  Such  method  was  provided  fl 
peMefui^aWe-  settlement  of  differences  among  the  states 
ment  of  intBi-  United  States  by  the  Articles  of  Confeder^ 
dliDtitoi  1778.  Conamisaions  were  frequently  appoio 

the  United  States  for  settlement  of  diffl 
mth  foreign  states.  Specific  provision  was  made  in  a 
with  Tripoli  in  1796,  that  in  case  of  dispute  arising  uo^ 
treaty,  neither  party  should  appeal  to  arms,  "  nor  e 
be  declared  on  any  pretext  whatever,"  but  a  year 
given  for  the  adjustment  of  the  difficulty,  "during 
time  no  act  of  hostility  shall  be  permitted  by  either  ] 
This  provision  is  renewed  in  Article  15  of  the  treaty  i 
between  the  United  States  and  Tripoli,  which  is  still  ii 
Many  of  the  leading  men  of  the  United  States  have  be 
earnest  advocates  of   arbitral   procedure.    At  the 

■  The  Biiena  Ventura,  175  U.  S.,  3S4. 
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^Kctly  American  coDferences,  and  at  The  Hague  in  1899 
WA  in  1907,  the  United  States  representatives  gave  cordial 
support  to  the  extension  of  arbitration  to  the  fullest  practi- 
cable ext«it, 

(3)  The  isolation  of  the  United  States  during  the  early  I' 

pwiod  of  its  existence  made  it  possible  to  pay  more  regard  to 

principlebecauselessinfluencedbypolicy,  These 

luud  sutei    principles  showed  the  general  attitude  of  the 

"*"■  United  States  and  have  had  ioereasing  weight 

in  the  councils  of  the  nations  as  the  United 

■:ai«s  has  gained  in  power.    The  advocacy  of  the  principle 

:  freedom  of  navigation  and  commerce,  the  observance  of 

ifutrality,  the  establishment  of  just  rules  for  war,  and  the 

I  rapport  of  arbitration  as  a  means  of  setthng  international 

!  liifferMires  show  the  direction  in  which  the  United  States  has 

loenced  the  development  of  international  law  in  the  re- 

ble  progress  of  recent  years. 

14.  Writers 
Iffloog  the  writers  upon  subjects  connected  with  inter- 
ODftl  law  before  the  days  of  Grotius  the  most  prominent 
Victoria  (1480-1546),  Ayala  (1548-1584),  Suarez  (1548- 
r),  and  Gentilis  (1552-1608).  While  in  many  respects 
r  ewitributions  to  the  science  were  valuable,  the  work  of 
tius  stands  out  preeminent  among  all  the  early  writers. 
1)  Hdoo  Grotius  (1583-1645),  the  scholar,  jurist  and 
,  was  bom  in  Delft,  April  10, 1583.  Of  good  family, 
,|j  he  wasextremely  precocious,  acquiring  prodigious 
vaOrMba  learning  in  many  branches.  At  fifteen  he  went 
I-IM0).  ^jfj  g^  special  embassy  to  France;  at  twenty  he 
liistoriographer  to  the  United  Provinces,  and  at  twenty- 
tadvocBte-general  of  the  fisc  of  Holland  and  Zealand.  The 
tyear  he  married  Mary  van  Riegesberg,  a  worthy  helpmeet, 
at  thirty  he  became  pensionary  of  the  city  of  Rotterdam 
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as  well  as  one  of  a  deputation  to  England  to  settle  maritime 
disputes.  In  1619,  however,  on  account  of  his  active  part 
in  religious  controversies,  he  was  sentenced  to  imprisonment 
for  life,  and  his  property  was  confiscated.  Two  years  later, 
through  the  cleverness  of  his  wife,  he  escaped  to  Paris,  where 
he  spent  days  of  adversity  and  study.  In  1625  "De  Jure 
Belli  ae  Pacis"  was  published;  it  brought  no  profit,  but  im- 
mediate and  lasting  fame.  Disappointed  in  his  hope  to 
return  to  pei*naneiit  residence  in  Holland,  he  was  ap- 
pointed Swedish  ambassador  at  the  French  Court  in  1635, 
Declining  further  service  in  1645,  he  retired,  honored  in  all  - 
lands.  He  died  from  the  effects  of  hardships  encoimtered  . 
in  the  journey  to  his  native  land,  at  Rostock,  August  28, 
1645.1 

Grotius's  "De  Jure  Belli  ac  Pacia"  (1625)  is  an  attempt  to 
bring  into  a  systematic  treatment  those  principles  which  have 
since  become  known  as  international  law.  Rich  in  quotations, 
it  touches  upon  many  other  subjects,  and  its  broad  philo- 
sophical basis  gives  it  permanent  value.  Conditions  in  Europe 
at  the  time  when  the  work  appeared  gave  it  immediate  and 
powerful  influence  in  determining  the  course  of  modern  politr 
ical  history.  Of  course,  many  of  the  principles  expounded 
by  GrotiuB  are  no  longer  applicable,  and  many  new  principles, 
such  as  the  doctrine  of  neutrality,  have  gained  recognition. 
Nevertheless,  upon  the  foundation  laid  by  Grotius,  the  mod-  . 
ern  science  has  been  largely  built. 

(6)  ZoucH  (1590-1660),  the  successor  of  Gentilis,  as  pro- 
fessor of  Roman  Law  at  Oxford,  while  a  follower  of  Grotius  in 
other  author-  matter  and  method,  deserves  mention  for  his  dis- 
ities  on  inter-  tinction  between  jus  gentium  and  that  law  to 
national  law.  jyiuch  he  gjves  the  name  jus  inter  gerUes,  in  the 
French  translation  called  Droit  enlre  ks  Gens,  later  Droit  ItUer- 
national,  and  in  the  English,  Law  of  Nations,  and  since  the 
'  Walker,  "Hiat,  Law  ot  Natiotw,"  pp.  283,  336. 
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latter  part  of  the  eighteenth  century  when  Bentham  led  the 
way,  International  Law. 

PcTENDORF  (1632-1694),  in  his  voluminous  works  in  gen- 
eral follows  Grotius. 

Toward  the  end  of  the  seventeenth  century,  a  school  oppos- 
ing the  earlier  writers  arose.  This  school,  headed  by  Rachel 
(1628-1691),  assigned  a  stronger  authority  to  the  principles 
of  international  law,  and  gave  more  attention  to  usage, 
whether  tacitly  admitted  or  plainly  expressed,  and  to  com- 
parts. 

Bns-KEBseoEK  {1673-1743),  limiting  his  work  to  particular 
nibjects  in  international  law,  gave  to  the  eighteenth  century 
Beveral  authoritative  treatises  which  are  justly  regarded  as 
rf  the  highest  worth.  He  especially  defined  the  laws  of 
naiitune  commerce  between  neutrals  and  belligerents  (De 
io  Maris,  1702),  gave  an  outline  of  ambassadorial  rights 
privileges  (De  Foro  Legatorum,  1721),  besides  contribut- 
to  a  much  clearer  understanding  of  the  general  subject 
'mtemational  law. 
"oLFF  (1679-1754),  published  in  1749  his  "Jus  Gentium." 
i  international  law  on  a  sort  of  state  universal, 
"awilas  masima,  made  up  of  the  states  of  the  world  in  their 
'Opacity  as  voluntarily  recognizing  a  natural  law. 

Vattel  (1714-1767),  an  ardent  admirer  of  Wolff,  pub- 
lished in  1758  his  "Law  of  Nations,"  which  he  based  upon 
ine  work  of  Wolff.  This  work  of  Vattel  was  clear  and  logi- 
cal and  gained  an  immediate  and  wide  influence^  far  sur- 
[iifsing  that  of  his  master. 

MosEB  (1701-1786),  brings  into  the  science  the  positive 

fLielhod  which  Rachel  had  hinted  at  in  his  work  a  hundred 

Tpara  before.    He  narrows  his  view  to  the  principles  under- 

I  ijing  the  cases  of  his  own  day,  and  would  build  the  science 

^■R  recent   precedents.    The  method  thus   introduced  has 

^^poDgly  influenced  succeeding  writers. 
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G.  F.  DE  Martens  (1756-1801),  combines  in  a 
the  method  of  Vattel  with  the  positive  method 
in  his  "Prficifl  du  Droit  des  Gens  Modeme  de  1' 
1789.    This  treatise  has  been  &  recognized  suthori! 

Many  special  and  general  works  appeared  in 
years  of  the  eighteenth  centm^y  and  early  years  of 
teentb. 

Wheaton  (1785-1848),  the  foremost  American  \ 
international  law,  published  in  1836  his  "  Elements  o 
national  Law,"  which  has  long  been  recognized  as  a  at 
throughout  the  world. 

Bedde  the  great  work  of  Wheaton  justly  standi 
more's  "Commentaries  upon  International  Law." 

Many  other  works  of  highest  merit  appeared  duii 
latter  half  of  the  nineteenth  century,  such  as  those  (rf 
schli,  Travers  Twiss,  Calvo,  Wharton,  Pradier-Fod^rt 
Martens,  and  the  late  William  Edward  Hall.  There  ( 
many  living  writers  whose  contributions  are  of 
worth.  Mention  of  the  leading  authors  and  thrar 
made  in  the  "  Bibliography." 
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IS.  Practice  and  Usage 
If  for  a  time  international  intercourse  follows  certain 
elhods,  these  methods  are  regarded  as  binding  in  later 
tercouTse,  and  departure  from  this  procedure  is  held  a  vio- 
b'on  of  international  right.  That  collection  of  customs 
Vwa  as  "The  Law  Merchant"  is  an  example  of  a  source 
.  Of  this  it  has  been  said :  "  Gradually,  the  usages 
loerchants  hardened  into  a  cosmopolitan  law,  often  at 
etive  variance  with  the  principles  of  local  law,  but  none 
(less  acquiesced  in  for  mercantile  transactions,  and  enforced 
J  tribunals  of  commanding  eminence  and  world-wide  repu- 
tion,  such  as  the  courts  of  the  Hanseatic  League  and  the 
Wnr  aux  Bourgeois  at  Paris."  ^ 

Sir  W.  Scott,  in  the  case  of  the  "Santa  Cruz,"  1798,  said 
Courts  of  Admiralty  have  a  law  and  a  usage  on  which  they 
i,  from  habit  and  ancient  practice."^ 


16.  Precedent  and  Decisions 
Tbe  domestic  courts  of  those  states  within  the  family  of 
ttions,  may  by  their  decisions  furnish  precedents  which 
Icoaie  the  basis  of  international  practice. 
{a)  Prize  and  admiralty  courts  decisions  form  in  them- 
hrts  a  large  body  of  law.  Jurisdiction  in  admiralty  and 
■ritirue  causes  in  the  United  States  rests  in  the  District 
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Courts,  the  Circuit  Courts  and  the  Supreme  Court. 
District  Courte  have  original  jurisdiction  in  civil  cause 
PriM  and  %A-     admiralty  and  concurrent  jurisdiction  with 
miruty  conrts    Circuit  and  State  Courts  in  suit  of  an  aii 
dacMani.  because  of  violation  of  international  law  or  tre 

of  United  States,    The  District  Court  also  has  full  prize  wi 
powers.    Appeals  from  prize  courts  decisions  go  directly 
the  Supreme  Court  for  final  judgment;  appeals  from  adroira] 
decisions  go  to  the  Circuit  Court  for  final  judgment,' 
prize  courts  of  other  powers  vary  in  jurisdiction,  nature. 
procedure.    British  and  American  courts  rely  more  partin 
larly  upon  precedents,  while  the  Continental  courts  folfc* 
more  distinctly  the  general  principles  laid  down  in  cc 
and  text  writers,  and  place  less  reliance  upon  previous  i 
pretation  of  these  principles  as  shown  in  court  decia 
Whatever  the  method  of  the  prize  court,  its  decision,  if 
rendered,  stands  as  valid  in  ail  states.^ 

Provision  was  made  at  the  Second  Hague  ConfereS 
1907  for  the  establishment  of  an  international  prize  cod 

(6)  The  decisions  of  domestic  courts  upon  such  ml 

as   extradition,*   diplomatic   privileges,  pB 

SSluTc'cLu.P'^'  tend  to  become  a  source  of  intemati 

law.    In  the  United  States  the  Supreme  0 

has  original  jurisdiction  "in  all  cases  affecting  ambaar 

other  public  ministers,  and  consuls."  " 

(c)  The  decisions  of  courts  of  arbitration  and  other 
courts  are  usually   upon  broad   principles.    Some  of' 
principles  involved  may  become  established  precedents, 
the  tendency  to  render  a  decision,  which  by  a  compi 
may  be  measurably  acceptable  to  twath  parties,  may  U 

>  Act  of  Congress,  March  3.  1801,    28  U.  S.  SLi.  at  Large.  S26. 

*  Lawreinc«,  |  04.  *  Bolton  v.  GladaUme.  5  East,  155,  I6( 
■  United  States  v.  Rauscher,  1888,  119  U.  S.,  407. 

*  United  States  Constitution,  Art.   Ill,   S  2.      For  Eagliah   * 
Walker,  p.  48,  who  quotes  3  Burr,  1480. 
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value  of  the  decision  as  a  precedent.  As  arbitration  has  hith- 
erto been  voluntary,  there  was  generally  a  consensus  upon 
nnrirtwii  of  certain  points  which  might  iDecome  recognized 
eow*  of  precedents,  even  though  the  decision  rendered 

might  not  become  a  precedent.  The  principles 
upon  which  the  court  of  arbitration  bases  its  decision,  more 
(rften  than  the  decision  itself,  furnishes  material  valuable  for 
international  law.  The  growth  of  the  practice  of  arbitration 
of  disputes  is  an  indication  of  the  general  recognition  of 
mutual  confidence  between  states, 

17.    Treaties  and  State  Papers 

I  IVeatJes  and  state  papers  of  whatever  form  •  indicate  the 
lite  of  opinion,  at  a  given  time,  in  regard  to  the  mattera  of 
1  they  speak.  Since  they  are  binding  upon  the  parties 
'  to  them,  treaties  may  be  regarded  as  evidence  of  what  the 
slates,  bound  by  their  terms,  accept  as  law.  When  the  same 
t^rma  are  generally  accepted  among  nations,  treaties  become 
a  valuable  evidence  of  concrete  facte  of  practice  and  proper 
>o[irces  of  international  law.  The  principles  may  be  so  well 
■^tablished  by  successive  treaties  as  to  need  no  further  treaty 
•fiecificatjon.  Treaties  and  state  papers,  however,  vary 
greatly  in  value  as  sources  of  international  law, 

(a)  Treaties  and  state  papers  may  lay  down  new  rules  or 

DuUine  the  operation  of  old  rules.    As  instances  of  those 

laying  down  new  rules  may  be  taken  several  of 

T-ayffff  down  JO  J 

c«  nii«  or  the  Hague  Conventions  of  1907,  the  Intema- 
.miioing  operm-  (ional  Radio  telegraphic  Convention  of  Novem- 
t«n«foidnii«..  j^^  g^  j^g^  ^^^  Geneva  Convention  of  1864;  of 
tinee  outlining  and  determining  the  operation  of  old  rules, 
there  are  many  instances;  the  most  numerous  of  these  are 
in  the  treaties  in  regard  to  maritime  affairs  and  consuls. 
'  DecEustioos,  protocola,  conventiona,  procl&mations,  DOtee,  etc. 
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{&)  Treaties  and  state  papers  may  enunciate  estab] 
rules  as  understood  by  the  parties  to  the  treaty.  "Hie  I 
Inundation  of  nation  of  the  Conference  of  London,  Januai 
MUblUhad  1871,  to  which  the  major  European  stat«ft 
"''"'■  parties,  announces  that  the  signatory  p£ 

"recognize  that  it  is  an  essential  principle  of  the  L 
Nations  that  no  Power  can  liberate  itself  from  the  ei 
raents  of  a  Treaty,  nor  modify  the  stipulations  thereof,  i 
with  the  consent  of  the  Contracting  Powers  by  means 
amicable  agreement." ' 

(c)  Treaties  and  state  papers  may  agree  as  to  rules  i 
shall  be  held  as  binding  upon  the  parties  to  the  treal 

paper.    The  Declaration  of  Paris,  1856, 

AcraemBnt  u      '     '  ...  i        ,  . 

to  rnisa  to  ba  as  to  certain  principles  and  rules  of 
held  matntUy  international  law,  which  should  be  held  as 
ing  the  signatory  powers  or  those  later  agi 
to  its  provisions.  This  Declaration  may  be  held  as 
binding.  The  United  Statts,  by  Proclamation  of  Apnl 
1898,  aimounced  its  adherence  to  the  principles  of  the  I 
ration,  and  during  the  same  year  Spain  acquiesced  1 
principles. 

(d)  Most  treaties  and  state  papers,  however,  deal 
buntate         matters  of  interstate  politics,  and  are  n 
•"■■•■*••         any  sense  sources  of  international  law. 
are  in  most  cases  little  more  than  mterstate  compacts. 

18.  Text  Writers 
During  the  seventeenth  and  the  first  half  of  the  eight* 
century,  the  writings  of  the  great  pubUcists  were  regf 
as  the  highest  source  of  authority  upon  matters  now  i 
domain  of  international  law.  These  writings  not  onlyj 
down  the  principles  which  should  govern  eases  similar  toi 
which  had  arisen,  but  from  the  broad  basis  given  the  I 
•  in  Hertslet,  19M. 
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lAtions  deduced  the  principlea  for  such  cases  as  miRht  arise. 
nUs  latter  method  was  especially  common  among  the  early 
mters,  such  as  Victoria  and  Suarez  in  the  sixteenth  century. 
;Tie  philosophical  school,  from  Grotius  to  the  middle  of  the 
ighteenth  century,  continued  to  propound  the  principles 
^hich  should  govern  in  supposed  cases,  should  they  ever 
ctually  arise.  Statesmen  looked  to  these  treatises  ns  authori- 
ative  sources.  The  prolific  Moeer,  in  the  middle  of  the  eight- 
enth  century,  made  the  historical  method  more  prominent 
ly  giving  less  attention  to  the  natural  law,  and  by  founding 
is  system  on  usage  and  treaties.  BjTikershoek  (1673- 
743)  had  anticipated  him  in  tliis  method  in  special  lines, 
"ut  Moser  extended  the  system  and  made  it  most  ample, 
wcceeding  writers  mingled  the  two  systems,  inclining  to 
ae  one  or  to  the  other.  In  the  early  days  of  the  modem  period 
ae  writers  upon  the  law  of  nations  outlined  the  course  which 
-ates  should  pursue  in  their  relations  to  one  another.  In 
■e  later  days  of  the  modern  period,  the  writers  upon  the  law 
f  nations,  while  sometimes  discussing  problems  before  they 
"ise,  in  general  attempt  to  expound  the  niles  and  prin- 
[des  which  have  entered  already  into  interstate  action. 
B  works  of  the  text  writers,  from  Grotius  to  the  present, 
t  be  regarded  as  sources  of  highest  value, 
H'The  Supreme  Court  of  the  United  States  in  case  of  the 
*quete  Habana  in  1900  referring  to  the  determination  of 
:ae8tioa9  involving  international  law,  said :  "  For  this 
»rpose,  where  there  is  no  treaty,  and  no  controlling  ex- 
"Mtive  or  le^slative  act  or  judicial  decision,  resort  must  be 
Ui  to  the  customs  and  usages  of  civilized  nations;  and.  as 
"idence  of  these,  to  the  works  of  jurista  and  commentalor*, 
bko  by  years  of  labor,  research  and  experience,  have  made 
dDselves  peculiarly  well  acquainted  with  the  subjecta  of 
tiich  they  treat.  Such  works  are  resorted  to  by  judicial 
Llxinals,  not  for  Uie  speculations  of  their  authors  coDcem- 
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ing  what  the  law  ought  to  be,  but  for  trustworthy  a) 
of  what  the  law  really  is."  ' 


vorthy  a) 


19.  Diplomatic  Papers 
The  diplomatic  papers,  as  distinct  from  the 
to  which  more  than  one  state  becomes  a  party,  are- 
papers  issued  by  a  state  for  the  guidance  of  its  own  r^ 
tatives  in  international  intercourse.  The  papers  anf 
times  named  etate  papers  or  included  among  the  pal 
which  other  states  are  parties, — in  the  United  StateeJ 
series  known  as  "EMplomatic  Correspondence,  1S61-I 
and  "Foreign  Relations"  since  1870;  and  in  Great  ] 
in  the  "British  and  Foreign  State  Papers."  i 

These  papers,  showing  the  opinions  of  various  stats 
time  to  time  upon  certain  subjects  which  may  not  a 
for  formal  state  action,  afford  a  valuable  source  of  11 
tion  upon  the  attitude  of  states  toward  questions  still  fi 
unsettled.  The  simple  expression  to  state  agents  in  t 
of  instructions  or  information  as  to  the  position  of  th 
on  a  ^ven  matter  may,  if  continued  and  long  accepte 
to  the  principle  involved  the  force  of  international 
This  was  almost  the  case  in  the  so-called  Monroe  Do 
In  these  papers  may  often  be  found  an  indication  of  1 
which  the  principles  of  international  law  will  subse^ 
follow,  and  a  general  consensus  by  several  states  in  dipj 
instructions  may  be  considered  strong  evidence  of  vA 
law  is  on  a  given  point. 


k 


"  Nothing  contained  in  this  convention  shall 

Btrued  aa  to  require  the  United  States  of  America  to  depart  tt 

ditional  policy  of  not  intnidio^  upon,  interfering  with,  or  eatui^ 
in  the  politicai  questions  of  poLcy  or  internal  administration  of  a— 
Btat«;  nor  shall  anything  contained  in  the  said  convention  ba 
to  imply  a  relinquishment  by  the  United  Stales  of  America  i 
ditioDA)  altitude  toward  purely  American  queations." 
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20.  Definition  of  a  State 
k  State  is  a  sovereign  political  unity.  It  is  of  the  mla- 
of  states  that  public  international  law  mainly  treats. 
jm  the  nature  of  its  subject-matter  it  is  a  juridical,  histor- 
I,  and  philosophical  science.'  These  sovereign  political 
[ties  may  vary  greatly.  The  unity,  however, 
fl)  Must  be  political,  i.e.  organized  for  public  ends  as 
understood  in  the  fanoily  of  nations  and  not 
ttetd  and      for   private  ends  as   in    the   case  of   a   coin- 

'•'*"■         mercial    company,    a    band    of   pirates,   or  a 

jous  organization. 

6)  Must  possess  sovereignty,  i.e.  supreme  political  power 
rond  and  above  which  there  is  no  political  power.    It  is  ^ 

inconsistent  with  sovereignty,  that  a  state  should  vol-  J 
arily  take  upon  itself  obligations  to  other  states,  even  \ 

gh  the  obligations  be  assumed   under  stress  of  war  or 

of  evil,  ' 

21.     Conditions  of  State  Existence 

Vom  the  nature  of  the  state  as  a  sovereign  political  unity 
lUst  be  seif-eufficient,  and  certain  conditions  are  therefore 
Brally  recognized  as  necessary  for  its  existence  from  the 
idpoint  of  international  law.^ 
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(a)  A  state  must  be  to  a  degree  moral.  In  order 
state  may  be  regarded  as  within  the  "family  of  nations 

within  the  pale  of   interaatioQal  law.  it 

EMsntial  con-  .  i  .    i  ,        . 

ditioni;  moral,    recognizc  the  nghts  of  other  states  and 

pbyiicai,  esce  in  its  obligations  toward   them.    1 

considered  a  mora]  condition  of  state  exis 

(b)  A  state  must  also  possess  those  physiaU  res 
which  enable  it  to  exist  as  territory,  etc. 

(c)  A  state  must  possess  a  body  of  men  in  such  com 
relationship  as  to  warrant  the  belief  in  the  continu* 
istence  of  the  unity.  Each  state  may  be  its  own  judge 
the  time  when  this  relationship  is  established  in  a  given 
of  men,  and  the  recognition  of  the  new  state  is  fitting. 

TTiat  such  conditions  are  recognized  as  prerequisit 
state  existence  from  the  point  of  view  of  internationa 
is  not  due  to  the  essential  nature  of  the  state,  but  rati 
the  course  of  development  of  international  law;  as  Hall 
"The  degree  to  which  the  doctrines  of  international  lai 
based  upon  the  possession  of  land  must  in  the  nM 
attributed  to  the  association  of  rights  of  sovereignty  n 
preme  control  over  human  beings  with  that  of  territ 
property  in  the  minds  of  jurists  at  the  period  when 
foundations  of  international  law  were  being  laid."  ' 

(rf)  The  external  relationship  of  the  state  rather  thai 
internal  nature  is  the  subject  of  consideration  in  intemali 
law.  For  local  law,  a  community  may  ( 
TsutioMiiip,  "P°^  ^^^  existence  long  before  this  exW 
ifi  recognized  by  other  nations,  as  in  the  Ml 
Switzerland  before  1648.  Until  recognition  by  other  si 
of  its  existence  becomes  general,  a  new  state  cannot  as 
full  status  in  international  law;  and  this  recognition  b 
ditioned  by  the  policy  of  the  recognizing  states. 
'  HaU,  p.  19. 
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Recognition  of  New  States 
R(a)  State  existence  de  facto  is  not  a  question  of  inter- 
jtional  law  but  depends  upon  the  existence  of  a  sovereign 
(i^to  ei-  political  unity  with  the  attributes  which  nec- 
itencs  ot  &  essarily  appertain  to  it.  This  de  facto  exist- 
""*■  ence  is  not  dependent  upon  the  will  of  any 

ther  state  or  states.^  The  entrance  of  the  state  into  the 
aternational  statehood,  however,  depends  entirely  upon  the 
ecognition  by  those  states  already  within  this  circle.  'What- 
ver  advantages  membership  in  this  circje  may  confer,  and 
whatever  duties  it  may  impose,  do  not  fall  upon  the 
lew  state  until  its  existence  is  generally  recognized  by 
he  states  already  within  the  international  circle.  These 
dvantages  and  duties,  as  between  the  recognizing  and 
Ecognized  state,  immediately  follow  recognition  but  do 
ot  necessarily  extend  to  other  states  than  those  actu- 
■ly  parties  to  the  recognition.  The  basis  of  this  family 
t  nations  or  international  circle  which  admits  other  states 
ID  membership  is  historical,  resting  on  the  polity  of  the 
Ider  European  states.  These  states,  through  the  relations 
■to  which  they  were  brought  by  reason  of  proximity  and 
Bercourse,  developed  among  themselves  a  system  of  action 

■i'The  intemil  acta  of  a,  defofio  state  are  valid,  whatever  the  attitude  of 
"^  internation&i  circle.  Aa  an  example,  in  1777,  during  the  Rcvolu- 
canary  War,  the  British  governor  of  Florida  made  ft  grant  of  land  io  what 
now  the  Bouthem  part  ot  the  United  States.  Fifty  years  later  a  de- 
emdant  of  the  grantee  laid  elaim  to  the  land,  but  the  Supreme  Court  of 
~|  United  States  declared:  "It  has  never  been  admitted  by  the  United 
e  that  they  acquired  anything  by  way  of  cession  from  Great  Britun 
lat  treaty  [of  Peace,  17831,  It  has  been  viewed  only  as  a  reeognitioii 
eSxisting  rights,  and  on  that  principle  the  soil  and  the  sovereignty, 
.  a  their  acknowledged  limits,  were  as  much  theirs  at  the  Declaration 
Independence  aa  at  this  hour.  By  reference  to  the  treaty,  it  will  be 
i-and  that  it  amoimta  to  a  simple  recognition  of  the  independence  and 
Cuts  of  the  United  States,  without  any  language  purporting  a  cession  or 
tinquisbment  of  right,  on  the  part  of  Great  Britain:  .  ,  .  grants  of  soil 
^de  pagrante  bfllo  by  the  party  that  fails,  can  only  derive  validity  from 
---•■""  -         "  ■"      ■     -1   viTieat.   —     —     " 


d'Bvaine  v.  Coxe's  Leasee,  4  Or.  209,  212. 
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in  their  mutual  dealings;  and  international  law  in  its 
ning  proposed  to  set  forth  what  this  system  waa  and 
be>  This  family  of  states  could  not  permit  new  ace 
to  its  membership  unless  these  new  state's  were  properly 
stituted  to  assume  the  mutual  relationships,  and  as 
proper  qualifications  for  admission  in  each  case,  the 
already  within  the  family  claim  and  exercise  the  lig 
judge. 

(6)  The  cireumstaneea  of  recognition  vary. 

(1)  The  most  numerous  instances  are  in  coi 
division  which  involves  the  recognition  of  the 
ViiTiiKtcir-  f^ore  than  one  state  within  the  limits 
cutnat»nc6»  of  had  formerly  been  under  a  single  junsd 
rsEogniUon.  rj^jg  ^^y  j^  preceded  by  recognition 
belligerency  of  a  revolted  community  within  the  juris 
of  an  existing  state,  or  may  be  preceded  by  divisicai 
existing  state  into  two  or  more  states.*  In  the  fin 
recognition  is  a  question  of  national  policy;  in  the 
case  recognition  is  usually  readily  accorded. 

(2)  In  modem  times  a  new  state  has  frequenU] 
formed  by  the  union  of  two  or  more  existing  statesj 
recognition  in  such  a  case  usually  follows  immediate! 

(3)  A  state  ajler  existence  for  a  period  of  years 
formally  admitted  into  the  family  of  states.  Japi 
centuries  a  de  facto  state,  was  only  recently  fully 
to  international  statehood.*  Turkey,  so  long  the  d 
Europe,  was  formally  received  by  the  Treaty  of  Pari 

(4)  New  states  may  be  formed  in  territory  kUherio, 
any  de  fcuJo  state  jurisdiction,  or  within  regions 

^Suare*.  "  De  Lenbua,"  6.  '  Wheat.  D.,  41  n. 

•  Greater  Republic  of  Central  America,  June  20,  1895,  fK«_. 
of  NicorapiB,  Salvador,  and  Honduras.     Dissolved  NavembarS 

•Japan  has  been  eenerall^  recognized  siooe  IS94,  and  herf 
tiona  were  for  several  yeara  in  course  of  readjustment.     This  ru_ 
waa  completed  as  regards  the  United  States  by  the  treaty  tjtt 
22,  1894,  which  became  fully  operative  July  17,  1899. 
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red  savage.  The  examples  of  this  class  are  mainly 
,  as  in  the  creation  of  the  Kongo  Free  State  under 
temational  Association  of  the  Kongo.  The  United 
recognized  the  Kongo  Free  State  by  aeknowled^g 
,  April  22,  1884.  Liberia,  originally  established  by 
lerican  Colonization  Society  in  1821,  as  a  refuge  for 
I  from  America  since  1847,  has  been  recognized  as  an 
ident  republic. 

''rom  another  point  of  view  recognition  may  be  indi- 
or  collective.  Recognition  is  individual  when  a  state, 
idently  of  any  other,  acknowledges  the  international 
od  of  a  new  state.  This  was  the  method  of  recog- 
rf  the  United  States.  Collective  recognition  is  by  the 
ed  action  of  several  states  at  "the  same  time.  This 
:en  place  most  often  in  the  admission  of  minor  states 
European  family  of  states,  as  in  the  cases  of  Greece 
powers  at  the  Conference  of  London,  1830;  Belgium, 
ilontenegro,  Servia,  and  Roumania,  at  the  Congress 
in,  1878;  Bulgaria  by  agreement  of  the  interested 
in  1908.  The  Kongo  Free  Stat*  was  acknowledged 
International  Kongo  Conference  at  Berlin,  1885.' 
is  an  example  of  an  act  of  dissolution,  following  a  Nor- 
^  wegian  vote  for  dissolution,  may  be  cited  King 
Oscar's  address  to  the  Swedish  Riksdag,  October 
•^        18,  1905: 

td  gentlemen,  and  Swedish  men:  It  is  an  important 
t  when  I  now  raise  my  voice  in  this  throne  room. 
!  union  formed  in  1814  between  the  two  peoples  of 
indinavian  peninsula,  which  during  former  centuries 
:parate  nations,  is  now  dissolved  and  the  Swedish 
I,  by  its  decision  of  the  16th  instint,  has  confirmed 
position  in  favor  of  its  dissolution. 
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"  In  truth,  it  is  not  without  great  pain  that  I  see 
er  separation  of  these  two  closely  related  peoples 
take  place,  and  the  disadvantages  and  perils  which 
the  nearly  century-old  union  seemed  to  be  forever  n 
agun  possibly  brought  to  life.  I  will,  however,  not  si 
the  hope  that,  notwithstanding  that  political  m 
longer  exists,  a  lasting  peace  between  the  peoples  of  S 
and  Norway  may  nevertheless  be  preserved  during  the! 
to  the  happiness  and  security  of  both  nations,  and 
convinced  that  a  good  foundation  for  this  has  been  I 
the  agreements  with  Norway  which  you  now  by  u 
gestion  have  approved. 

"At  this  moment  may  I,  not  without  deep  emoti( 
claim  my  warm  and  heartfelt  thanks  for  all  the  fideli 
devotion  which  has  been  shown  to  me  by  the  noble 
of  Sweden  during  the  time,  so  painfully  trying  to  me, 
has  elapsed  since  June  7  this  year.  The  memory  tb 
shall  not  only  cherish  in  my  heart  till  the  last  moB 
my  life,  but  it  will  constantly  encourage  me  to  use 
strength  which  is  still  left  me  in  my  old  age  to  the  beat, 
of  the  country  and  people  who  have  shown  me  such; 
and  love. 

"I  hereby  declare  this  Riksdag  adjourned,  and  I 
good  gentlemen  and  Swedish  men,  with  all  royal  ^ 
favor,  always  well  disposed  toward  you."  ' 

(c)  The  act  constituting  recognition  of  a  new  staj 
be  formal,  as  by  a  declaration,  proclamation,  treaty, 
j^^  and  receiving  ambassadors,  salute  of  fl 

conititaUng  or  informal,  by  implication  through  th 
recognition.  ^^  ^^  exequatur  to  a  consul  from  the  nei 
or  other  act  which  indicates  an  acknowledgment  oi 
national  rights  and  obligations,^  It  should  be  oi 
however,  that  the  appointment  by  or  reception  within, 
'  0.  8.  For.  Rd.  1905.  p.  863.  '  1  Moore,  S  27. 


state,  of  agents  to  carry  on  necessary  intercourse  between  1  ] 
■existing  state  and  the  aspirant  for  recognition  does  not  \ 
trtitute  recognition.  It  may  be  essential  to  have  relations  /  / 
ll  a  community  the  statehood  of  which  is  not  established,  1 
Buse  of  commercial  and  other  matters  pertaining  to  the  /^ 
lie  of  the  citizens  of  the  existing  state  whose  interests, 
irho  in  person,  may  be  within  the  jurisdiction  of  the  un- 
jgnized  community.'  The  definite  act  of  recognition  is, 
rever,  in  accord  with  the  decision  of  the  interna!  authority 
trhich  this  function  is  by  state  law  ascribed.  As  foreign 
tes  usually  take  cognizance  of  the  acts  of  the  executive 
Hrtment  only,  it  is  the  common  custom  to  consider  recog- 
OD  as  an  executive  function,  or  as  a  function  residing  in 
head  of  the  state.  In  the  United  States,  the  President 
r  foreign  affairs  the  head  of  the  state,  and  has  the  authority 
ecognize  new  states  in  any  manner  other  than  by  those 
i  which  by  the  Constitution  require  the  advice  and  con- 
I  of  the  Senate,  as  in  the  conclusion  of  treaties,  and 
EMntment  of  ambassadors,  other  public  ministers,  and  con- 
?  President  Grant,  in  his  second  annual  message,  Decem- 
B,  1870,  said,  "  As  soon  as  I  learned  that  a  republic  had 
k  proclaimed  at  Paris,  and  that  the  people  of  France  had 
liesccd  in  the  change,  the  minister  of  the  United  States 
'  directed  by  telegraph  to  recognize  it,  and  to  tender  my 
;ratuIations  and  those  of  the  people  of  the  United  States."  ^ 
"resident  Jackson  had  in  his  message  in  December,  1831, 
in  the  official  correspondence  with  Buenos  Aires  denied 
•  country's  jurisdiction  over  the  Falkland  Islands,  Justice 
iean  said,  in  rendering  his  opinion  in  Williams  v.  Suffolk 
trance  Company:  "And  can  there  be  any  doubt  that  when 
executive  branch  of  the  government  which  is  charged 
1  our  foreign  relations,  shall,  in  its  correspondence  with 
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foreign  nations,  assume  a  fact  in  regard  to  eoverdjl 
any  island  or  country,  it  is  conclusive  on  the  judicial' 
raent?  And  in  this  view  it  is  not  material  to  inquin 
it  the  province  of  the  court  to  determine,  whether  tlu 
tive  be  right  or  wrong.  It  is  enough  to  know  tlut 
exercise  of  his  constitutional  functions  he  has  dedl 
question."  '    "The  President  is  the  executive  departi 

(d)  Recognition  may  be  premature  and  the 
community  may  not  be  able  to  maintain  its  placfi 

international  circle,  or  in  case  of  a  stmgj 
fM^iUon.       another  state  may  be  defeated.     The 

ing  state  must  assume  in  such  case 
consequences  may  come  from  its  miejudgment,  and  th 
state  may  justly  question  the  right  of  the  recognizii 
in  its  action,  e.g.  the  recognition  by  France  of  the 
States  in  1778  could  justly  be  regarded  by  England 
ture  and  as  a  hostile  act. 

(e)  The  recognition  of  a  new  state  is  the  recc^ 
the  existence  of  certain  political  conditions.    This 

tion  of  the  state  carries  with  it  the  ackil 
Otrtaln  pollti'  .  .     ,  , 

«kl  coaditioui  ment  of  sovereignty,  mdependence,  eqoai 
reqniiitator       jj  jg  ^n  essential  condition  to  just  p 

that  the  new  aspirant  possess  theae 
tions  absolutely  or  potentially  to  a  reasonable 

(/)  From  its  nature,  recognition  is  irrevocable 
lute,  unless  distinctly  conditional.     Even  when  con 

if  the  recognition  is  prior  to  the  fulfil 
irrMftMbio*       *^^  condition  by  the  recognized  state,  U 

nition   cannot   be   withdrawn   because 
fulfillment  of  the  condition,  but  the  recognizing 
resort  to  any  other  means  which  would  be  admitted 

'  13  Pet.  415.     See  also  Jones  v.  United  States,  137  D.  8., 
NtdlBon,  2  I'ei    " 


'State   of   MissisBippi   o.   Johnson,   President,  4  W&U.  471 


review  of  the  queatioD,  see  32  Aiuer.  Law  Rev.  390,  W.  h. 
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anal  law  as  justifiable  against  any  other  state  failing  to 
II  its  obligations,  e.g.  suspenfiioQ  of  diplomatic  relations, 
fmon,  reprisals,  or  even  war.^  In  the  case  of  Belgium, 
Sefinition  of  its  boundaries  and  establishing  of  permanent 
ralization  was  an  act  subsequent  to  the  recognition  of  its 
national  statehood,  and  in  case  of  violation  of  the  treaty 
llations,  Belgium  would  not  lose  its  position  as  a  state, 
iwould  be  liable  to  such  measures  of  reparation  as  the 
parties  to  the  treaty  might  employ.^  If  recognition 
1  be  withdrawn,  it  would  work  injustice  to  the  recognized 
^  and  to  other  states  who,  as  third  parties,  will  not  per- 
their  rights  to  be  subject  to  the  will  of  the  recognizing 
or  states. 

Tlie  consequences  of  recognition  immediately  touch 

the  relations  of  (1)  the  recognizing  state,  (2)  the 

kn^^Q.    recognized,  (3)  the  parent  state  if  the  new  state 

is  formed  from  an  existing  state,  and  (4)  in  a 

degree  other  states. 

The  recognizing  slate  is  bound  to  treat  the  new  state 
respects  as  entitled  to  the  rights  and  as  under  duties 
fted  in  international  law. 
The  recognized  state  is,  as  related  to  the  recognizing 
entitled  to  the  rights,  and  under  the  obligations  pre- 
d  in  international  law.  As  it  is  a  new  person  in 
ational  law,  it  ia  entitled  to  full  personal  freedom  in 
bg  into  relations  with  other  states.  So  far,  however,  as 
arritory  within  the  new  state  was  under  local  obligations, 
obligations  are  transferred  to  the  new  state.  The  gen- 
obligations  resting  on  the  parent  state,  by  reason  of 
and  responsibilities  of  all  kinds  which  have  been 
aed  by  the  parent  state  in  the  capacity  of  a  legal  unity, 
ot  transferred,  because  the  identity  of  the  parent  state 

intact.' 
l«in,"Droit(leegenB."  ii3,  II.  >HbII.  notel.p.SS.    >H&II,p.g4. 
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(3)  The  parent  state,  in  cases  in  which  the  new  state  "3 
formed  by  separation  from  one  already  existing,  is,  as  regarcj 
the  recognizing  state,  on  the  same  international  footing  as  tbi 
new  state.  Both  states  are  entitled  to  equal  privileges,  and 
under  like  obligations.  The  relations  to  other  states  are  not 
necessarily  much  changed. 

(4)  The  relations  of  the  states  other  than  the  recognizivg, 
recognized,  and  parent  states  are  changed  to  the  extent  that 
they  must  respect  the  de  facto  relations  set  forth  in  (1),  (2), 
and  (3)  above,  i.e.  while  not  recognizing  the  new  state,  they 
must  accept  the  fact  that  the  recognition  exists  for  the  states 
who  are  parties  to  it,  and  they  are  not  entitled  to  pass  judg- 
ment as  to  the  justice  of  the  recognition. 
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23.    Uembers  of  Confederations  and  Other  Unions 

\  A  state  in  the  sense  of  public  law  is  not  sovereign  in  the 

E  of  international  law   if  there  are  any  limitations  upon 

its   power   to  enter   into  rejationa  with   other 

states.    Such  a  state  may  be  a  member  of  a 

°*'  confederation  and  exercise  certain  powers  giv- 

I  iag  it  a  qualified  international  status.    These  loose  unions 

Lutty,  as  in  the  German  Confederation  from  1815  to  1866, 

^ve  to  the  local  states  a  certain  degree  of  autonomy  in 

lating  international  affairs  while  granting  to  the  central 

Dveminent  certain  specified  powers.    This  division  of  inter- 

■tional  competence  is  usually  a  temporary  compromise  end- 

g  in  new  states  or  in  a  close  union.    "  Inasmuch  as  both 

;  central   and   the   separate   states   carry   on   diplomatic 

wurse  with  foreign  powers,  they  must  each  and  all  be 

i  as  Subjects  of  International  Law;  and  inasmuch  as 

lej  "any  on  such  intercourse  only  in  a  limited  degree,  they 

But  be  regarded  as  fully  and  absolutely  sovereign."  ^ 
I  In  the  examples  of  personal  and  real  unions  and  the  like, 
e  nature  of  the  state  is  a  matter  of  public  law  and  little 
concerns  international  law.  As  related  to  inter- 
national law,  the  question  is  how  far  are  such 
states  restricted  in  their  dealings  with  other 
Itatffi.  A  union,  such  as  that  existing  in  the  case  of  the 
I  nilw  of  the  United  Kingdom  of  Great  Britain  and  Irelandi 
'  Lawrence,  i  51,  p.  75. 
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and  Empire  of  India,  is  of  importance  to  international 
only  in  its  united  capacity,  while  for  public  Jaw  the  nati 
of  the  union  is  of  much  significance.    The  same  may  be 
of  the  union  of  Austria-Hungary,  and  of  the  union  of  Swe 
Norway  from  1814  until  1905. 

24.    Neutralized  States 

Neutralized  states  are  sovereign  only  in  a  qualified  de^ 
While  such  states  have  a  certain  formal  equality,  their 
competence  is  limited  in  regard  to  the  exercise  of  sove 
powers.    This  limitation  as'  to  neutrality  may  be  extei 
imposed  or  externally  enforced,  as  in  the  case  of  Belg^i 
Switzerland,  Luxemburg,  Kongo  Free  State,  and  till  li 
Samoa.    This  neutralization  may  take  place  for  political 
philanthropic  reasons.'    The  degree  of  external  sovereij 
possessed  by  neutralized  states  varies.    The  fact  that  tl 
states  are  not  fully  sovereign  in  the  field  of  international 
in  no  way  affects  their  competence  except  in  respect 
matters  covered  by  the  conditions  of  neutralization, 
states  are  deprived  of  the  right  of  oITensive  warfare, 
have  not  therefore  that  final  recourse  possessed  by 
sovereign  states  for  enforcing  tltnir  demands. 


2'y.    Protectotn^  Suzerainties 

(a)  States  under  protectors— /jroiec/omtes^usually 
all  powers  not  specifically  resigned.   States  fully  sovereign ; 

demand  (1)  that  states  under  protectors 
niukU;  potiew  reasonable  protection  to  the  subjects  and  to 
kll  power*  not  property  of  subjects  of  fully  sovereign  states,  i 
rMi*"S^  (2)  that  the  protecting  state  use  reason! 
mca-sures  to  give  effect  to  the  protection  vl 
it  has  assumed.  Just  how  much  responsibility  the  prol 
state  has  depends  upon  the  degree  of  protection  exercised 
■'tJoal  Anniuls,"  soce  1887  rich  in  discussioQ  of  aeutralisntk 


smed.  The  protectorate  of  Great  Britain  over  the  South 
Scan  Republic  by  the  agreement  of  1884,  terminated  in 
Q  by  war  and  absorption,  was  of  a  very  moderate  form. 
i  right  to  veto  within  a  certain  time  any  treaty  made 
fa  a  foreign  state,  other  than  the  Orange  Free  State  and 
ave  princes,  constituted  practically  the  only  restriction 
the  independence  of  the  Republic,  Great  Britain  has 
eral  other  protectorates  in  Africa  over  which  the  degree 
authority  varies.  In  many  instances  protectorates  easily 
B  into  colonies,  as  in  the  case  of  Madagascar,  which 
iat  Britain  recognized  as  under  French  protection  in 
0,  which  protection  the  queen  of  Madagascar  accepted 
October,  1895,  and  in  August,  1896,  Madagascar  was 
lared  a  French  colony.' 

n  the  Convention  between  the  United  States  and  the 
jublic  of  Panama,  November  18,  1903,  Article  I,  "The 
jted  States  guarantees  and  will  maintain  the  independence 
Jie  Republic  of  Panama." 

i  relationship  partaking  somewhat  of  the  nature  of  a 
teetorate  was  entered  into  by  Germany,  France,  Great  Brit- 
,  Norway,  and  Russia  in  1907,  by  which  Norway  "under- 
jes  not  to  cede  any  portion  of  her  t>erritory  to  any  power, " 
I  the  other  states  undertake  "to  respect  the  integrity  of 
rway  "  and  in  case  of  d"  and  from  Norway  to  afford 
Kar  support,  by  such  means  as  may  be  deemed  the  most 
ropriate,  with  a  view  to  safeguarding  the  integrity  of 
Way."  2 

i)  As  distinct  from  a  state  under  a  protectorate  which  pos- 
es all  competence  in  intemationa]  affairs  which  it  has  not  • 
afically  resigned,  a  state  under  sjizerainty  possesses  only  j. 
k  competence  as  has  been  specifically  conferred  upon  it  by 
suzerain.  The  relations  are  usually  much  closer  than 
ween,  protecting  and  protected  states;  and  in  many  cases 
Bt&tesmaa'B  Year  Book  1901,  p.  691.        '  2  A.  J.  I.  L.  Doc.,  p.  267. 
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only  the  suzerain  has  international  status,  while  the 
is  merely  tributary,  though  having  a  certain  degree  of  ir 

independence  which  may  be  in  some  ina 
PM«B^o"y  almost  complete.  By  the  first  article  { 
the  compeience  Treaty  of  Berlin,  Bulgaria  was  made  a  trill 
apecmciUy        ^^^  autoDomous  principality  under  the 

rainty  of  the  Sultan  of  Turkey.  Under  B 
suzerainty  are  such  vassal  states  aa  Bokhara  and  1 
Some  of  the  states  under  the  suzerainty  of  European 
have  no  status  in  international  law,  aa  in  the  case  of  Bo 
and  Khiva.  There  exist  such  anomalous  cases  as  tl 
suzer^nty  of  the  republic  of  Andorra,  the  collective 
of  the  Samoan  Islands  till  1900,  and  the  absolute  sum 
of  the  United  States  over  the  "domestic  dependent  nal 
of  Indians. 

26.    Corporations 

From  the  point  of  view  of  international  law,  corpoi 
are  generally  of  two  kinds:  corporations  organized  for 
purposes,  and  corporations  organized  for  purposes  in 
the  exercise  of  delegated  sovereign  powers. 

(a)  Corporations    organized    for    private    purposea 

within  the  field  of  international  law,  \d 
Oorpormtioni  '      , 

oTBuiiied  for      time  01  war  their  property  or  other  rig 
prirkM  impaired,  when  maritime  law,  whether 

or  war,  may  have  been  infringed,  and  whfl 
rights  are  involved  in  the  domain  of  private  intematioi 
(6)  Corporations  organized  for  purposes  involvi] 
exercise  of  political  powers  have  from  time  to  til 
ODrpOTationi  several  centuries,  been  chartered  and  hai 
asarciiiDg  acquired  a  quasi-international  status,     Wi 

pouucu  powers,  gtricted  to  the  performance  of  functions 
to  them  by  their  charters,  the  home  governments  havi 
sanctioned  acts  for  which  their  charters  gave  no 
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companies  that  early  entered  America,  India,  Africa, 
the  later  African  companies,  are  of  this  kind.  The  de- 
pmcnt  of  the  modem  doctrine  of  "  the  sphere  of  influence" 
pven  an  important  position  to  these  companies  organized 
in  those  states  desirous  to  share  in  "the  partition  of 

naong  the  most  notable  of  the  earlier  companies  was 
English  East  India  Company,'  which  received  its  first 
thEut  charter  in  1600.  During  more  than  two  hun- 
Company.  jred  and  fifty  years  this  company  exercised 
tically  sovereign  powers,  until  by  the  act  of  August  2, 
the  government  heretofore  exercised  by  the  company 
transferred  to  the  crown,  and  was  henceforth  to  be  exer- 
t  in  its  name. 

recent  years  the  African  companies  chartered  by  the 

Dpean  states  seeking  African  dominions  have  had  very 

elastic  charters  in  wliich  the  home  governments 

jjg_        have  generaUy  reserved  the  right  to  regulate 

the  exercise   of  authority  as  occasion  might 

id.     These  companies  advance  and  confirm  the  spheres 

ifluence  of  the  various  states,  govern  under  slight  restric- 

iB  great  territories,  and  treat  with  native  states  with  full 

bority.    The  British  South  Africa  Company,  chartered  in 

&,  was  granted  liberal  powers  of  administration  and  full 

ty,  subject  to  the  approval  of  the  Secretary  of  State 

be  Colonies,  to  treat  with  the  native  states.    The  field 

)eration3  of  this  company  was  extended  in  1891,  so  that 

on  included  over  six  hundred  thousand  square  miles  of 

[ory.    Of  this  company  Lawrence  said:  "Clearly  then 

BO  independent  authority  in  the  eye  of  British  law,  but 

Ordinate  body  controlled  by  the  appropriate  departments 

le  supreme  government.    Like  Janus  of  old,  it  has  two 

On  that  which  looks  towards  the  native  tribes  all  the 

'  6  American  Cyc!.,  376. 
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lineaments  and  attributes  of  sovereignty  are  maja 
outlined.  On  that  which  is  turned  towards  the  ! 
Kingdom  is  written  subordination  and  submission."' 
acta  of  these  companies  become  the  basis  of  suhi 
negotiations  among  the  various  European  states,  8 
companies  have  a  very  important  inQuence  in  moltfi 
character  of  African  development. 

In  recent  years  commercial  companies  have  secured 
concessions  for  the  construction  of  railways,  opening  of 
etc.,  in  Asia.  These  companies  have  often  receiw 
approval  of  European  states  and  have  sometimes  had  | 
ment  subsidies.  The  areas  in  which  these  companies  oi 
or  in  which  they  had  concessions  were  considered  will 
spheres  of  interest  of  the  European  states. 

27.    Individuals 

Without  entering  into  discussion  of  "the  doctrinei 
separability  of  the  individual  from  the  state,"  it  t 
affirm  that  individuals  have  a  certain  degree  of  coi 
under  exceptional  circumstances,  and  may  come  u 
cognizance  of  international  law.  By  the  well-esti 
dictum  of  international  law  a  pirate  may  be  capta 
any  vessel,  whatever  its  nationality.  General  admini 
maritime  procedure  against  a  person  admit  the  leg 
of  an  individual  from  the  point  of  view  of  intematic 
The  extension  of  trade  and  commerce  has  made  th 
sary.  This  is  particularly  true  in  time  of  war,  win 
viduals  wholly  without  state  authorization, 
contravention  of  state  regulations,  commit  acts  puttii 
within  the  jurisdiction  held  to  be  covered  by  intemattg 
as  in  the  case  of  persons  brought  l>cfore  prize  conri 
principles  of  private  international  law  cover  a  wide 
cases  directly  touching  individuals. 

'  Lawrence,  p.  82,  J  54, 
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1 

I  28.     Insurgents 

0  Insurgents  are  organized  bodies  of  men  who,  for  public' 
^cal  purposes,  are  in  a  state  of  armed  hostility  to  an 
.  established  government.     There  may  be  war  in 

the  "material  sense"  which,  because  belligerency 
not  been  recognized,  has  not  become  war  in  the  "  legal 

jl  The  practice  of  tacitly  admitting  insurgent  rights  has 
(me  common  when  the  hostilities  have  assumed  such 
totwi-  proportions  as  to  jeopardize  the  sovereignty 
pn  oi  of  the  parent  state  over  the  rebelling  com- 
**°'^''  munity,  or  seriously  to  interfere  with  cus- 
tuy  foreign  intercourse.^  In  general,  it  may  be  said 
58 

)  Insurgent  rights  cannot  be  clamed  by  those  bodies 

pig  other  than  political  ends.* 

9  Insurgent  acts  are  not  piratical,  as  they  imply  the 

nit  of  "  public  as  contrasted  with  private  ends."  * 

a  The  admission  of  insurgent  rights  does  not  carry  the 

B  of  a  belligerent,  nor  imply  official  recognition  of  the 

Igent  body.8 

^  The  admission  of  insurgent  rights  does  not  relieve  the 

^be  distinction  between  recopiition  of  belli^erenc;  and  recognition 
foodition  of  political  revolt,  between  recogoition  of  the  existence  of 
B  A  material  eenae  and  war  in  a  legal  8enM,  is  Bharpty  illustrated  by 
we  before  us.  For  here  tbe  political  department  has  not  recognised 
(istenee  of  a  de  facto  belligerent  power  engaged  in  hoetility  with  Spain, 
ps  recogniiod  the  existence  of  inBiurectio-nary  warfare  prevailing  bo- 
at the  time,  and  since  this  forfeiture  is  alleged  to  have  been  Jn- 
%.'•  The  Three  Friends,  166  U.  S.  1 ;  Scott,  748. 
^bcKt.  D.^  note  19,  p.  37. 

iBr  full  discussion   see  Wilson,  "Tneurgency  "  lectures  U.  S.  Naval 
BoDese,  1900. 
m,  5th  ed..  p.  31  fT. 

ICoore,  {{  329-335;  United  States  r.  "Ambrose  Light,"  25  Fed.  Rep. 
Snow  cases,  206,  "  MonteEuma." 

resident  Oeveland's  Message  Dec.  2,  IS85.  U.  S.  For,  Rel.  1S35, 
S*,273. 
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parent  state  of  its  reaponsibilitips  for  acts  conunitted 
ita  jurisdiction.' 

(5)  When  insurgents  act  in  a  hostile  manner  towardi 
states,  they  may  be  turned  over  to  the  parent  state, 
be  punished  by  the  foreign  state.^ 

(6)  A  foreign  state  must  in  general  refrwn  trMB 
ference  in  the  hostilities  between  parent  state  and  insw 
i.e.  cannot  extend  hospitality  of  its  porta  to  insurgent^i 
dite  insurgents,  etc. 

(7)  When  insurgency  exists,  the  armed  forces  of  the 
gentfi  TCiMst  observe  and  are  entitled  to  the  advantages 
laws  of  war  in  their  relations  to  the  parent  state.* 

Note.  During  the  struggles  between  the  parties 
United  States  of  Colombia  in  1885,  the  President  of 
bia  decreed:  (1)  That  certain  Caribbean  ports  held 
opposing  party  should  be  regarded  as  closed  to  foragi 
merce,  and  trade  with  these  ports  would  be  considered 
and  contraband,  and  that  voasels,  crews,  etc.,  involved. 
trade,  would  be  liable  to  the  penalties  of  Colombian  lai 
That  as  the  vessels  of  the  opposing  party  in  the  port 
tagena  were  flying  the  Colombian  Qag,  it  was  in  vtoli 
right,  and  placed  that  party  beyond  the  pale  of  inted 
law.' 

The  United  States  refused  to  recognize  the  validly 
first  decree  unless  Colombia  shoidd  support  it  by  aa 
blockading  force.^     (For  mmilar  position   on   part  i 
Britain,  see  Pari.  Deb.  H.  C,  June  27,  1861.) 

The  United  States  also  refused  to  recognize  that  ths 
of  the  insurgents  were  beyond  the  pale  of  intematiM 
or  in  any  sense  piratical. 

u.  18.    p. „ 

mlemnity  for  the  injuries 

inftllieBoxerupriaingof  the  previous  year  (U.S.  For.  Rel.  1901,  A] 
'  2  Moore,  £  331,  "HuaBCar."  '  33  Albany  Law  Jour.,  136 

■      ~  •  1885,  For.  Rel.  U.  8.  aSJ^f^ 
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The  United  States  did  not  deny  that  closure  might  be  a  do- 
Eoestic  measure  similar  to  blockade  in  accord  with  municipal 
law,  but  emphatically  maintained  that  effective  blockade 
could  close  a  port  in  time  of  BUch  insurrection  only. 

It  was  further  maintained  that  "The  denial  by  this  [U.  S-J 
Government  of  the  Colombian  proposition  did  not,  however, 
imply  the  admission  of  a  belligerent  status  on  the  part  of  the 
insorgeots."     Message  Prea.  Cleveland,  December  8,  1885.' 

The  President's  messages  of  December  2,  1895,  December 
7,  1896,  and  December  7,  1897,  distinctly  mention  a  status  of 
insurgency  as  existing  in  Cuba. 

During  the  rebellions  in  Chile  in  1891  and  in  Brazil  in  1894, 
the  insurgents,  while  not  recognized  as  belligerents  by  for- 
eign powers,  were  nevertheless  given  freedom  of  action  by 
iese  powers. 

29-    Belligerents 

(o)  A  community  attempting  by  armed  hostility  to  free 
HiKlf  from  the  jurisdiction  of  the  parent  state  may,  under 
ccrtmn  conditions,  be  recognized  as  a  belligerent. 

(fc)  The  general  conditions  prior  to  recognition  are:  (1) 
Ihat  the  end  which  the  community  in  revolt  seeks  shall  be 
political,  i.e.  a  mere  mob  or  a  party  of  marauders 
could  have  no  belligerent  rights;  (2)  the  hostili- 
ties must  be  of  the  character  of  war  and  must 
Mi  on  in  accord  with  the  laws  of  war;  (3)  the  pro- 
of the  revolt  must  be  such  as  to  render  the  issue 
and  to  make  its  continuance  for  a  considerable 
poe^ble;  (4)  the  hostilities  and  general  government  of 
!  revolting  community  must  be  in  the  hands  of  a  responsible 
ition. 

ich  state,  including  the  parent  state,  must  judge  as 

act  whether  the  conditions  warranting  recognition  of 

;  U.S.  Pot.  Rel.  (1885), 


nake    ' 

ipoii^ 

11  Don** 
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belligerency  e)dat,  ffiere  may  be  great  divergency  of  opinion 
in  cases  of  recognition,"  but  the  question  of  belligerency  is  a 
question  of  fact  and  never  a  question  of  theory. 

(c)  A  community  carrying  on,  in  accord  with  the  rules 
of  war,  an  armed  revolt  of  such  proportions  aa  to  make 

the  issue  uncertain  and  acting  under  a  res] 
°'°™  y  sible  organization  may  not  be  recognized  wi1 

out  offense  to  the  parent  state  except  upon 
.certain  grounds.    The  generally  admitted  ground  is,  that  the 
interests  of  the  recognizing  state  be  so  far  affected  by  the 
hostilities  "as  to  make  recognition  a  reasonable  measure 
self-protection."  ^    "  The  reason  which  requires  and  can  ali 
justify  this  step  [recognition  of  belligerency]  by  the  govi 
ment  of  another  country,  is,  that  its  own  rights  and  intei 
are  so  far  affected  as  to  require  a  definition  of  its  own 
tions  to  the  parties,  ...  A  recognition  by  a  foreign  state 
full  belligerent  rights,  if  not  justified  by  necessity,  is  a 
itous  demonstration  of  moral  support  to  the  rebellion, 
of  censure  upon  the  parent  government."  ^ 

(d)  Recognition  of  belligerency  is  naturally  an  act  of 
executive  authority.* 

The  following  is  the  proclamation  of 
T.mS!Xt  Victoria  of  May  13,  1861:- 
Ml  ot  the  exeen-      ,,Tin.  l        ■.        ^  -.l 

uva  authority.       Whereas  we  are  happily  at  peace  with  i 
sovereign  powers  and  states: 

"And  whereas  hostilities  have  unhappily  commenced  1 
tween  the  Government  of  the  United  States  of  America  a 
certain  states  styling  themselves  the  Confederate  States  I 
America : 

"And  whereas  we,  being  at  peace  with  the  Govemmd 
of  the  United  States,  have  declared  our  royal  determinated 
to  maintain  a  strict  and  impartial  neutrality  in  the  contc 
between  the  said  contending  parties: 


LEGAL  PERSONS  HAVING  QUALIFIED  STATUS  67 

"We,  therefore,  have  thought  fit,  by  [and  with]  the 
Wice  of  our  privy  council,  to  issue  this  our  royal  procla- 
Ition: 

"And  we  do  hereby  strictly  charge  and  command  all  our 
ring  subjects  to  observe  a  strict  neutrality  in  and  during 
!  aforesaid  hostilities,  and  to  abstain  from  violating  or 
atravening  either  the  laws  and  statutes  of  the  realm  in 
B  behalf  or  the  law  of  nations  in  relations  thereto,  as  they 
I  answer  to  the  contrary  at  their  peril." 

'jt)  Certain  consequences  follow  the  recognition  of  bellig- 
ncy. 


(1)  //  recognition  is  by  a  foreign  slate 

(»)  From  the  date  of  recognition,  the  parent  state  is 
i  from  responsibility  to  the  recognizing  state  for  the 
bB»qi»M«.  ^^  of  the  belligerents. 
bI  TMognitioii  (b)  So  far  as  the  recognizing  state  is  con- 
*  bsDigareacy.  gg^jj^j^  (.(jg  parent  State  and  the  belligerent 
t^ioununity  would  have  the  same  war  status,  i.e.  in  the  porta 
rif  the  recognizing  state,  the  vessels  of  both  parties  would 
bve  the  same  privileges,  the  merchant  vessels  of  the  rec- 
"sniring  state  must  submit  to  the  right  of  search  as  justly 
li^ionging  to  both  parties;  in  fine,  so  far  as  the  prosecution 
Ui  hostilities  is  concerned,  the  recognizing  state  must  ac- 
Hbi  the  belligerent  community  all  the  privU^es  of  a  full 

^ft)  The  recognizing  state  may  hold  the  belligerent  com- 
ntiinity,  if  it  subsequently  becomes  a  state,  accountable  for 
its  acts  during  the  period  after  the  recognition  of  its  bellig- 
If,  however,  the  parent  state  reduces  the  revolting 
lity  to  submission,  the  recognizing  state  can  hold  no 
[  responsible  for  the  acts  of  the  recognized  community 
I  the  date  of  recognition. 
[d)  This   recognition   does    not    necessarily   affect    other 
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than  the  three  parties,  the  recognizing  state,  the 
community,  and  the  parent  state. 


:i 


(2)  //  recognition  is  by  the  parent  state 

(a)  From  the  date  of  recognition,  the  parent  st*t£ 
released  from  responsibility  to  all  states  for  the  actsofl 
belligerents. 

(b)  So  far  as  the  prosecution  of  hostilities  is  coneos 
the  community,  recognized  as  belligerent  by  the  parent  sM 
is  entitled  to  full  war  status. 

(c)  From  the  date  of  recognition  by  the  parent  state,! 
belligerent  community  only  is  responsible  for  acts  williiiii 
jurisdiction,  and  if  subdued  by  the  parent  state,  no  oneo 
be  held  responsible,  i.e.  contracts  made  with  a  belligereul, 
responsibilities  assumed  by  a  belligerent,  do  not  fall  I? 
the  parent  state,  when  victorious  in  the  contest. 

(d)  Recognition  of  belligerency  by  the  parent  state  S* 
the  revolting  community  a  war  status  as  regards  all  stitft 

(3)  In  a  broad  way,  recognition  by  the  parent  state  mJ 
general  those  conditions  which  may  exist  only  for  the  pirt 

directly  concerned,  when  recognition  is  bj 
OenMkI  effect      ■     i      r       •  ^  ^        t  i. 

otreoogiiiUMi.    f""gl^  foreign  state.    In  cases  where 

states  recognize  the  belligerency  of  a 
community,  other  states  that  have  not  recognized  it 
ligerency  may,  without  offense  to  the  parent  state, 
hostile  community  as  a  lawful  belligerent,  which  1 
woiild  be  constructive  recognition.    The  general 
recognition  is  to  extend  to  the  belligerent  all  the  ri^ 
obligations  aa  to  war  that  a  state  may  possess,  and 
the    parent    state    froni    certain    obligations    while 
some  new  rights.     The  parent  state  may  use  tiie 
means    for    the    enforcement    of    neutrality    and    d 
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reparation  for  any    breach    of    the    same,    may    maintain 
blockade,  prize  courts,  and  take  other  measures  allowable 


(/)  The  condition  of  insurgency  is  usually  tacitly  admitted 
lor  a  period  prior  to  the  recognition  of  belligerency,  and  the 
i^nuUin  or  Vessels  of  the  insurgents  are  not  regarded  aa 
NwgaitiDn  »f  pirates  either  in  practice  or  theory.  They  have 
witetoa.  ^^^  j^jjg  animus  furandi.  The  admission  of  in- 
sargeni  status  or  the  recognition  of  belligerency  does  not 
imply  anything  aa  to  the  political  status  of  the  community. 
In  the  first  place  there  is  conceded  a  qualified  war  status, 
and  in  the  second  full  war  status. 

I  30.     Commtmities  Not  Fully  Civilized 

While  there  is  no  agreement  as  to  what  constitutes  civil- 
Mtion,  Btill  international  law  is  considered  as  binding  only 
iMD  gtatc3  claiming  a  high  degree  of  enlightenment,  Com- 
-unities,  whether  or  not  politically  organized  and  not  within 
■'.>■  circle  of  states  recognized  by  international  law,  because 
'iky  are  not  regarded  as  sufficiently  civilized,  Eire  not  treated 
■without  rights.  It  is  held  that  these  communities  not  fully 
d  should  be  treated  as  civilized  states  would  be  treated, 
■far  as  the  time  and  other  circumstances  permit.  Unduly 
E  measures,  whether  in  war  or  peace,  should  not  be  used 
nvitiaed  states  in  dealing  with  those  not  civilized.  It  may 
¥  that  barbarians  should  be  used  aa  auxiliary  forces 
I  with  barbarians,  but  it  is  now  held  that  such 
t  should  be  officered  and  controUed  by  the  civilized 
Extreme  measures,  in  the  way  of  devastation  and 
iction,  have  been  used  with  the  idea  of  impressing  upon 
B  of  barbarians  respect  for  the  power  of  a  state,  but 
bnaw  questioned  how  far  this  is  fitting  for  states  claiming 
Many  states  not  admitted  to  the  circle  of  nations 
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have  DOW  acquired  such  a  status  as  entitles  them  to 
general  privileges  of  international  law  to  the  extent  to « 
their  action  has  not  violated  its  provisions,  and  it  is  gene 
so  accorded,  as  for  many  years  to  China,  Persia,  ando 
Asiatic  states. 
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CHAPTER  VII 

I  GSSEELAL  RIGHTS  AHD  OBLIGATIONS  OF  STATES 

31.    Existence 

WTiie  most  comprehensive  right  of  a  etate  is  the  right  to 
t  as  ft  sovereign  political  unity.  From  this  comprehen- 
;  flow  the  general  rights  of  independence,  equality, 
tdieHon,  property,  and  intercourse  and  the  obligations 
I  the  exercise  of  these  rights  imply.  There  are  many 
I  danfications  of  the  general  rights  of  states.  During  the 
!  Q^teenth  c^itury  a  classification  into  perfect  and  imperfect 
i  was  common.  A  classification  based  on  the  essential 
L  natare  of  the  state  as  a  sovereign  political  unity,  having 
;  to  existence  and  (2)  from  the  point  of  view  of 
lational  law,  having  relations  to  other  states,  has  been 
■  followed.  The  rights  based  on  the  comprehensive 
^t  to  existence  were  variously  named  as  essential,  funda- 
mtaj,  primitive,  innate,  absolute,  permanent,  etc.,  while 
rights  derived  from  the  practice  of  states  in  their  mutual 
8  were  called  accidental,  derived,  secondary,  acquired, 
,  contingent,  etc.  The  view  now  most  generally 
'.  is  that  from  the  single  comprehensive  right  of 
0  exist,  all  other  rights  flow,  and  all  other  rights  are 
i  related,  if  not  directly,  at  least  by  virtue  of  their 
ion  source. 

32.     Independence 

I  Independence  from  the  point  of  view  of  international  law 

P  frwdom  from  external  political  control.    While  all  states 
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possessing  freedom  from  external  political  control  nq 
be  admitted  to  the  family  of  states,  yet  in  order  thatii 
may  be  admitted,  it  is  r^arded  as  essential  that  it  bei 
pendent.  The  recognition  of  a  state  carries  with  it 
recognition  of  independence.  However,  from  the  fact 
there  are  states  in  the  world  having  equal  rights  to  ind^ 
ence,  it  follows  that  the  field  of  action  of  each  sU 
limited  by  the  necessity  of  respect  for  the  right  of  indq 
ence  belonging  to  other  states. 

The  recognition  of  a  state  presupposes  autonomy  I 
essential  for  the  existence  of  a  sovereign  political  unitj, 
autonomy  implies  the  ri^t  to  determine  and  pursue 
lines  of  action  as  may  be  in  accord  with  its  policy. 

33.     Equality 

All  states,  the  existence  of  which  has  been  recogniid 
the  family  of  states,  are  regarded  as  possessed  of  equal  d 
in  political  affairs,  so  far  as  legal  competence  is  concaM 

Tias  does  not  imply  an  equality  of  territorial  area,  p 
lation,  wealth,  rank,  and  influence,  etc.,  or  that  a  ^veni 
may  not  voluntarily  limit  the  exercise  of  its  powers. 

3-4.  Jurisdiction 
The  right  of  jmiadiction  is  the  right  to  ezerdse  \ 
authority.  The  right  of  jurisdiction  is  in  general  coexti 
with  the  dominion  of  the  state.  It  may  be  "laid  dtn 
a  general  proposition  that  all  persons  and  property 
the  territorial  jurisdiction  of  a  sovereign  are  am^ 
the  jurisdiction  of  himself  or  his  courts:  and  that 
exceptions  to  this  rule  are  such  only  as  by  common 
and  public  policy  have  been  allowed,  in  order  to  pn 
the  peace  and  harmony  of  nations,  and  to  regulate  th 
tercourse  in  a  maimer  best  suited  to  their  dignity  and  rig 
■Story,  "Bantissim*  Trinidad,"?  Wheat.  354;  Soott,  701. 
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35.     Property 

In  mtematioiial  law,  as  against  other  states,  a  given  state 
\}as  the  right  of  property  or  domain  in  the  territory  and  fix- 
tares  within  its  limits.  This  right  of  property  is  not  the 
right  in  the  old  feudal  sense,  for  in  the  public  law  of  the 
state  the  title  of  ownership  may  vest  in  the  state  only  in  a 
limited  sense  as  over  territory  to  which  none  of  its  subjects 
have  title,  and  over  such  other  forms  it  has  ownership  in 
corporate  capacity,  as  public  buildings,  forts,  arsenals,  ves- 
eds,  lighthouses,  libraries,  museums,  etc.  The  right  of  emi- 
nent domain  as  a  domestic  right  may  also  vest  in  the  state. 
\Miile  from  the  point  of  view  of  international  law,  a  state 
has  the  right  of  property  over  all  territorial  and  non-territorial 
poeseesions  within  its  limits  as  against  other  states,  yet  the 
effect  of  this  right  is  somewhat  modified  by  the  fact  of  public 
or  private  ownerstiip,  particularly  as  regards  the  laws  of  war, 
neutrality,  and  intercourse. 


56.     Intercourse 

I  early  periods  of  history  intercourse  among  states  was 
f  limited  and  sometimes  even  prohibited.  At  the  present 
!  the  necessities  of  state  existence  presuppose,  ui  inter- 
1  law,  the  recognition  of  the  right  of  intercourse  in 
r  that  state  business  may  be  transacted.  The  principles 
Q  which  this  intercourse  is  carried  on  are  well  established, 
1  ft^m  ihs  basis  of  diplomatic  practice. 


OUTLINE  OF  CHAPTER  Vm 
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CHAPTER  Vm 
EXISTENCE 


)7.    Application  of  the  Right 
I  Beddes  the  general  rights  of  inde-pendence,  eqiwlity,  juris- 
.,  properly,  and  intercourse,  the  right  of  existence  in  its 
ETcise  may  lead  to  certain  acts  for  which  the  general  prin- 
s  of  international  law  do  not  provide  rules.' 
I  (o)  In  face  of  actual  dangers  inimediat^ly  threatening  its 
encc,  a  state  may  take  such  measures  as  are  necessary 
for  self-preservation,  even  though  not  sanctioned 
by  international  law.    Such  measures,  however, 
must  be  from  "a  necessity  of  self-defense,  in- 
stant, overwhelming,  and  leaving  no  choice  of 
s  and  no  moment  for  deliberation,"  and  further  "  must 
I  l^  that  necessity  and  kept  clearly  within  it."  " 
I  discussion  of  the  case  of  the  Virginius  involved 

a  of  the  limits  of  the  right  of  self-defense,  ^ 
J  right  to  act  in  a  manner  which  international  law 
K  not  sanction  or  denies,  even  though  it  may  be  strictly 
to  preserve  the  existence  of  the  state  so  acting, 
cannot  be  upheld  as  freeing  it  from  responsi- 
bility for  such  acts,  and  these  acts  may  be 
B  hostile  by  states  affected  by  them. 
A  As  the  domestic  acts  of  a  state  are  not  within  the 
X  of  international  law,  a  state  has  the  right  to  admin- 

'm.  p.  260. 

•Cirttne,"  1  Whart.  S  50  c;  2  ibid.,  i  224.     See  Appendix  XV, 
1  Koote,  pp.  895,  M7,  9S0;  Scott  Cases,  308,  321  n. 
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ister  ifa  internal  affairs  in  such  manner  as  it  may  del 
fit  to  secure  and  further  its  existence.  It  may  ads 
Bfffbtiffxi-  ^°""  '^^  government;  may  plan  for  its 
minister  in-  by  developing  its  resources,  by  cncoura^ 
*•""'  ■'^''  migration;  may  strengthen  defenses  and 
may  regulate  trade,  commerce,  and  travel.  While 
this  character  may  work  injury  to  other  states,  they 
in  general  just  grounds  for  war,  but  may  properly  be 
like  acts  on  the  part  of  other  states. 

38.     Extension  of  the  Right  to  Subjects  of  the  9 

As  the  subjects  of  a  state  are  necessary  for  its  cri 
the  right  of  self-preservation  has  been  held  to  justify 
acta  of  states  to  secure  to  their  subjects  in  their  relatid 
foreign  states  such  rights  as  the  foreign  states  would 
to  their  own  subjects  under  similar  circumstancee. 
local  tribunal  within  a  purely  domestic  division  of 
cannot  secure  to  foreigners  rights  to  which  they  are  i 
in  no  way  frees  that  state,  whose  sovereignty  exten 
such  domestic  division,  from  responsibility  for  violl 
the  foreigner's  right.  International  law  recognizes  a 
personality  of  the  sovereign  political  unity,  and 
cognize  the  administrative  and  other  subdivisions.  I 
sumed  a  correct  position  in  holding  the  United  Statesj 
ment  responsible  for  the  murder  of  Italian  subjects  \ 
custody  of  officers  of  the  State  of  Louisiana  in  1891.' 
says:  "States  possess  a  right  of  protecting  their  1 
abroad  which  is  correlative  to  their  responsibility  in 
of  injuries  inflicted  upon  foreigners  within  their  domia 
"Fundamentally,  however,  there  is  no  difference  inp 
between  wrongs  inflicted  by  breach  of  a  monetary 

■U.S.  For.  Rel.  1891,  ^ 

Fed.  Rep.  240;  I  Butler,  " 
'  Hail,  p.  278. 
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her  wrongs  for  which  the  state,  as  itself  the  wrong- 
s  immediately  responsible.  The  difference  which  is 
n  practice  is  in  no  sense  obligatory;  and  it  is  open  to 
ments  to  consider  each  case  by  itself,  and  to  act  as 
ivell  to  them  on  its  merits."  ^ 

>  HaU,  p.  281. 
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CHAPTER  IX 

INDEPENDENCE 

39.     Manner  of  Exercise  of  the  Right 
Strictly,  there  can  be  no  limitation  or  restriction  of  inde- 
uidence,  for  it  ib  a  recognized  principle  that  independence 
P'nmst  be  absolute  and  inalienable.    In  fact,  every  state  vol- 
'  nntarily  accepts  either  formally  by  treaty  or  tacitly  by  prac- 
tice, many  conditions  which  restrain  it  in  the  exercise  of  its 
II    powers.    The  independence  of  the  state  is  not  thereby  vio- 
lated, since  the  restraint  is  exercised  by  the  state  itself,  and 
^^  not  an  act  of  external  control.    The  number  of  these 
Jits  which  states  voluntarily  assume  is  continually 
icreasing,  owing  to  the  closer  relations  of  humanity. 
The  exercise  of  the  right  of  independence  involves  the 
irivflege  of  making  treaties,  alliances,  contracts,  and  munici- 
ftl  laws,  so  far  as  these  do  not  violate  international  law  or 
lie  right  of  independence  as  possessed  by  other  states,    A 
tale  may  go  to  war  to  maintain  its  independence.    The 
Ueniational  rights  of  a  state  are  in  general  closely  related 
)  the  right  of  independence,  and  derive  force  from  this 
idationahip. 

40.     European  Balance  of  Power 

Undoubtedly  the  idea  of  establishing  a  relationship  among 
'neighboring  states  more  or  less  connected  with  one  another, 
kjr  virtue  of  which  no  one  among  them  can  injure  the  inde- 
pendence or  essential  rights  of  another  without  meeting  with 
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efEectual  resistance  on  some  side  and  consequently  exj 
itself  to  danger"  '  is  not  a  modern  idea.  Ancient  stati 
united  to  prevent  the  growth  of  some  neighboring  powi 
to  such  magnitude  as  would  threaten  their  independence 
From  the  beginning  of  the  modern  period  of  intematiooi 
law,  Peace  of  Westphalia  (1648),  the  idea  of  maintaining  a 
equilibrium  among  the  powers  of  Europe  has  had  great  i 
fluence,  and  until  the  latter  part  of  the  nineteenth  centur^ 
was  regarded  aa  one  of  the  fundamental  principles  of  Euro- 
pean international  practice.  Many  treaties  aim  to  preserve 
this  balance  among  the  European  powers,  and  the  words 
"balance"  and  "equilibrium"  often  appear.^  The  Treaty  d 
Utrecht  in  its  provision  between  Spain  and  Great  Britain, 
July  13, 1713,  gives  as  its  object  ad  firmandam  stabUiendaTtupie 
■pacem  ac  tranquiilitatem  christiani  orbis  justo  polentm  eqitilthro. 
The  idea  that  independence  was  to  be  preserved  by  some 
balance  of  power  reappears  in  successive  treaties.  This  idea 
of  the  balance  of  power  has  led  to  most  diverse  action.  Un- 
just rulers  have  made  it  the  cloak  for  action  entirely  outside 
the  sanction  of  international  law.  Many  times  it  has  "  served 
as  the  pretext  for  a  quarrel,  and  repeatedly  made  hostilities 
general  which  would  otherwise  have  been  shut  up  within  a 
comparatively  small  area."  *  The  feeling  that  the  balance 
of  power  was  a  necessary  policy  for  the  preservation  of 
European  states,  led  to  the  idea  that  states  should  be  con- 
strained to  certain  lines  of  action,  which  would  prevent,  in 
many  cases,  normal  growth.  Frequently  the  independence 
of  a  state  was  violated  to  anticipate  an  action  which  might 
disturb  the  European  equilibrium.  The  partitions  of  Poland 
show  a  violation  of  the  principles  of  international  law  for 
the  sake  of  giving  equal  compensation  to  the  parties  to  it. 
The  doctrine  of  the  balance  of  power  is  not  a  principle  of 

'Von  Gentf,  "FraginentH  upon  the  Balance  of  Power  in  Europe,"  1S06. 

*  Hume,  "Eesays,"  VII.  *  Nys,  "  Originea,"  pp.  165  B. 

•  Bernard,  "  Lectures  on  Diplomacy,"  98. 
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international  law,  but  merely  a  maxim  of  European  politi- 
cal practice  pretending  to  state  the  means  of  maintaining 
the  independence  of  European  states.! 

41-     Monroe  Doctrine  and  American  Policies 

(a)  Another  maxim  of  political  action  is  that  which  has 
known  as  the  "Monroe  Doctrine."^    Wliile  enun- 
ciated by  a  single  state,  it  had  in  view  the 
maintenance  of  the  independence  of  the  states 
of  the  American   continent.     For  many  years 
ifter  the  Revolutionary  War  the  opinion  prevailed  that 
Europe  viewed  with  disfavor  the  growth  of  the  American 
republic.    The  Holy  Alliance,  formed  on  the  downfall  of 
N^xileon,  was  followed  by  several  congresses  of  European 
powers,  at  one  of  which,  held  at  Verona  in  1822,  the  subject 
of  helping  Spain  recover  her  revolting  colonies  in  America 
was  discussed.    This  led  to  the  declaration  of  President  Mon- 
roe in  his  message  of  December  2,  1823,  that  there  should  be 
[)  DO  more  European  colonies  on  these  continents,  (2)  no 
E!on  of  the  European  political  system  to  any  portion 
this  hemisphere,  (3)  no  European  interposition  in  the  affairs 
of  the  Spanish-American  republics.     This  doctrine  has  been 
^'[jeatedly  affirmed  by  the  United  States,  and  in  some  in- 
stances very  liberally  interpreted.     It  in  no  way  embodies 
principle  of  international  law,  though  the  European  and 
ler  states  may  regard  it  as  expressing  the  attitude  of  the 
ited  States  upon  the  points  covered,  and  if  desirous  of 
liding  friction,  govern  themselves  accordingly. 
The  United  States,  in  signing  the  Hague  Convention  for 
Pacific  Settlement  of  International  Disputes  in   1899, 
the  following  reservation:  "Nothing  contained  in  this 
ivention  sliall  be  so  construed  as  to  require  the  United 
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States  of  America  to  depart  from  its  traditional  policy 
intruding  upon,  interfering  with,  or  entangling  itselfl 
BaiarrtUon  political  question  of  policy  or  internal  ad 
mode  by  tha  tration  of  any  foreign  state;  nor  shall  aq 
Unite  ^^'  contained  ia  the  said  convention  be  m^ 
tho  Monros  to  imply  a  relinquishment  by  the  Uniud 
Doctrine.  ^f  America  of  its  traditional  attitude  tl 

purely  American  queations."  In  ratifying  on  April  ] 
this  same  convention  as  revised  at  the  Second  Hagd 
ference  in  1907  the  Senate  of  the  United  States  mN 
same  reservation.  I 

If  the  Monroe  Doctrine  were  a  principle  of  interd 
law,  the  United  States  would  not  be  justified  in  dl 

its  attitude  upon  the  doctrine,  but  proljl 
DiSted^utas!  would  not  be  seriously  maintained  til 
not  a.  principle  United  States  might  not  enunciate  | 
of  tataiMtbn*!  p^ii^y    setting    aside    the    Monroe    Da 

Reddaway  well  says,  "  that  it  produced 

sired  effect  as  an  act  of  policy,  but  in  no  way  mo<fi{| 

Law  of  Nations."  ^ 

The  doctrine^  has  always  failed  of  direct  legisla^ 

dorsemcnt,  and  at  times  has  laeen  str 
which  it  has      opposed    by  European   powers.     ThatJ 

been  been    recognized,    however,    .  _ 

recognize  %^ai^   appears  by   the   course   of  even 

was  in  1895  applied  in  the  case  of  the  interventicn 
United  States  in  the  dispute  over  the  boundary  ) 

'  HATt,  "Foundations  ot  Americaa  Foreieo  Policy,"  p.  211  ft.  ^ 

'  "The  Monroe  Doctrine,"  VI.  * 

•President  Roosevelt  in  his  message  of  December  3,  1901,  e_ 

Monroe  Doctrine  should  be  the  canlinal  feature  of  the  foreign  p 

the  nations  of  the  two  Americas,  as  it  is  of  the  United  Stateo.  J 

Monroe  Doctrine  is  a  declaration  that  there  must  lie  do  territoril 

diiement  by  any  non-American  power  at  the  expenee  of  aiqr^ 

power  on  American  soil.  .  .  .  We  do  Dot  gimrantee  aay  atM 

punishment  if  it  misconducts  itself,  provided  that  puniBhmmU 

take  the  form  ot  the  acquisition  of  territory  by  any  non-A         ' 

•See  Tucker,  "Monroe  Doctrine,"  p.  116, 
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:ela  and  British  Guiana.  Arbitration  settled  this 
ty.' 

902  an  attempt  wag  made  by  Germany  and  England 
iree  their  money  claims  against  Venezuela  by  sinking 
lelan  war  vessels  and  blockading  Venezuelan  ports, 
be  German  and  British  governmcnta  disavow(;d  any 
an  to  acquire  territory,  and  measures  were  finally 
d  for  the  settlement  of  the  claimB  oF  those  and  other 
by  reference  to  arbitration," 

)ther  American  policies  have  gradually  be(m  developed 
■restem  hemiephere.    The  proclamation  of  the  Monroe 
Doctrine  emphasized  the  growth  of  the  feeling 
that  the  states  of  America,  had  interests  pecu- 
liarly American.    The  American  ntates  which 
recently  broken  from  European  allegiance  soon  began 
bdeavor  to  unite  for  common  action  on  American 
L    A  congress  of  American  states  waa  called  at  Pan- 
I  1826.*    This  Congress  of  Panama  did  not  n^alizc 
pes  which  bad  been  entertained  by  Honw.  upon  the 
poeralHlity  of  developing  a  distinctively  Amcri- 
■         can  policy.    It  had,   however,  among  tta  ob- 
jeets  the  promotion  of  the  peaee  and  tmioa  of 
American  nations.    In   1831  anodjcr  ranilar 
Five  Soatb  Ameriean  states  met  at 
;  the  next  f or^  jean  there  were  ser- 
leaBed  with  the  idea  at  brii^i^  the  Sooth 
■  into  doaer  nmoB  aad  with  the  id»o(  pn^ 
■  for  the  maiotaaaiiee  of  amieahfe  iclstioDi  aDUng 
|Mcs  paflkalaily  threap  msdilkio  and  aihitimtiOB. 
,  sHa  ft  taamieniit  period  at  dinmMJnn,  the 
I  Caafpem  tiilhmtfil  Ote  PnMeat  to  call  a 
L0MJU  r-  741;  (tflM»,  p.  tM;  CttW),  p.  MCv  ab*  C.  & 
L  ■«,  p^  07  C;  «B  C;  Ml  ^  U.  ft.  Fk.  ^  UK 
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Pan-American  Conference  to  meet  at  Washington 
This  Conference  voted  various  recommendations  reli 
the  general  and  particular  relations  of  lh« 
ican  states.  Questions  of  private  inteni 
thsft  ainu  j^w  received  much  attention.  Arbitral 
andreiulti.        •     •  ■  n  ..         . 

indorsed  as  a  means  of  settlmg  mten 

controversies.  Other  matters,  as  extradition,  patenti 
marks,  etc.,  were  discussed.  This  Conference  was  folk 
the  Second  Conference  at  Mexico,  in  1901-1902,  i 
Third  at  Rio  Janeiro,  in  1906.  Resolutions  were  ado| 
this  conference  providing  for  the  negotiation  of  i 
tions  covering:  (1)  the  status  of  naturalized  cilJl 
turning  to  the  country  of  their  origin;  (2)  the  c<xB 
of  public  and  private  international  law;  (3)  patrati 
marks  and  copyright  law;  and  (4)  arbitration  of  pi 
claims.  The  First  Pan-American  Scientific  Congrfl 
at  Santiago,  Chile,  1908-1909,  gave  much  attentitfl 
temational  questions  of  special  interest  to  the  A 
states. 

There  have  come  to  be  in  the  western  hemisphere 
accepted  international  policies  in  which  the  Europe* 
have  only  a  remote  or  occasional  interei 
SS^b^ed  tain  principles  which  European  states  1 
only  in  Uis  yet  admitted  have  by  treaty  been  ext 
adopted  among  American  states,  as  in 
of  the  principle  of  obligatory  arbitrate 
event  of  international  differences.  The  South  Ameria 
have  in  the  instance  of  Chile  and  the  Argentine  Repi 
the  convention  of  May  28, 1902,  led  in  the  limitation  ( 
ments.^  There  has  been  manifested  among  the  A 
states  in  recent  years  an  increasing  tendency  to  stand ' 
and  to  develop  policies  which  are  American  in  cl 
As  in  Europe  there  has  grown  up  the  idea  of  the  ba 
'  1  A.  J.  I.  L.  D«.,  p.  294. 
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Irer,  so  common  interests  and  ideals  have  developed  to  some 
lent  an  American  policy. 

42.     Non-intervention 

With  the  right  of  independence  goes  the  correlative  obliga- 

of  rum-iniervention,  i.e.  of  refraining  from  all  acts  that 

uld  forcibly  limit  the  freedom   of  another  state.    This 

;ation  of  non-intervention  does  not  extend  to  the  limits 

of  acts  involving  no  display  or  threat  of  force,  as  in  the 

of  mediation  and  arbitration.     Nor  can  it  be  claimed 

the  obligation  of  mm-interveniwn  can  be  urged  against 

teiires  undertaken  by  a  state  to  preserve  its  fundamental 

to  existence.    There  is  no  right  of  intervention,  as  has 

t«n  sometimes  argued,  though  an  act  of  intervention  may 

fc  sometimes  justifiable  in  itself.^     Intervention  is  the  at- 

■npt  of  one  or  more  states,  by  naeanfi  of  force,  to  coerce 

other  state  in  its  purely  state  action.    The  making  of  an 

tance  between  two  may  influence  a  third  state  in  its  action, 

t  it  cannot  be  considered  an  intervention,  nor  is  the  tender 

friendly  offices  in  the  settlement  of  a  dispute  to  which  a 

te  is  a  party,  intervention;  but  when  a  state  directly  inter- 

Ise  with  the  exercise  of  the  authority  in  another  state  or 

'  another  state,  it  constitutes  intervention.    Intervention 

my  vary  greatly  in  degree  and  in  character,  whether  it  be 

raied  or  diplomatic.     Each  case  must  be  considered  sep- 

*,tely  on  its  merits,  and  if  in  any  degree  a  justifiable  measure, 

■ust  be  on  the  highest  grounds,  and  the  motives  of  the 

'ening  state  must  be  pure.    While  it  is  still  necessary 

[iscusa  the  question  of  intervention  in  its  various  forms, 

,  as  Hall  says:  "  It  is  unfortunate  that  publicists  have  not 

c3  down  broadly  and  unanimously  that  no  intervention  is 

;«1,  except  for  the  purpose  of  self-preservation,  unless  a 

Bach  of  the  law  as  between  states  has  taken  place,  or  unless 

I  ■  Bonfila.  No.  295;  "Pradier-FodSrf,"  No.  355. 
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the  whole  body  of  civilized  states  have  concurred  in  aud 
ing  it."  » 

43.  Practice  in  Regard  to  Interrentioii 
The  nineteenth  centiiry  might  be  called  the  cfinto 
interventions,  for  its  whole  political  history  has  been  ( 
related  to  the  application  of  measures  of  intervention  1 
most  varied  sort.  Naturally,  all  authorities  do  not 
as  to  the  causes  underlying  the  action  of  the  several  1 
nor  as  to  the  nomenclature  which  should  be  used  in  di 
ing  these  measures.  A  review  of  some  of  the  cases  of 
vention  during  the  nineteenth  century  shows  that  wbil 
doctrine  of  non-intervention  has  been  more  and  more 
professed,  the  practice  has  been  strongly  influenced  by  | 
cal  expediency. 

Intervention  for  any  cause  may  always  be  regard! 
the  state  whose  independence  is  impinged  as  a  haatA 
and  a  ground  for  war,  thus  putting  the  matter  oul 
international  law  of  peace.^ 

(o)  As  the  right  of  existence  is  the  first  right  of  & 
and  universally  admitted,  intervention  may  sometjio 
intMvenUon  "^  ^  ^  means  of  maintaining  this  exil 
for  i«if-  In  such  a  ease  it  is  clearly  a  matter  of  ] 

pmeiTBtioii.     ^  ^  ^jjg  means  which  a  state  shall  usu 
if  it  resorts  to  intervention  rather  than  other  means,  iV 
have  ample  grounds  for  its  action  in  the  particular  cai 
case  of  intervention  on  the  grounds  of  self-preservatioB 
has  caused  much  debate  is  that  of  England  in  the  two  M 
upon  Copenhagen  in  1801  and  1807,  on  the  ground  f 
was  necessary  for  English  supremacy  of  the  seas, 
formed  her  chief  defense,  to  prevent  the  union  of  the 
forces  with  those  of  the  other  powers.    Intervention 
be  justified  by  any  appeal  to  general  principles  whidi; 
>  Hall,  p.  2e0.  ■  Ibid.,  p.  2S4. 
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he  act  itself.    "Hie  facts  of  intervention  are  arts  of  the    ^^^^| 

tieal  existence  of  states.    Good  or  bad,  according  as  the     ^^^H 

rvention  is  injurious  or  beneficial."  '    Of  intervention  as  ^| 

ethod  of  state  action,  Sir  W.  Harcourt  saj-s:  "It  is  a 

and  summary  procedure  which  may  sometimes  snatch 

nedy  beyond  the  reach  of  law.     Nevertheless,  it  muat 

dmitted  that  in  case  of  Intervention,  as  in  that  of  Hevo- 

D,  itB  essence  is  illegality,  and  its  justification  is  its  suc- 

Of  all  things,  at  once  the  most  unjustifiable  and  the 

i  impoUtic   is   an   unsuccessfid    Intervention." "    Non- 

Brvention  is  the  obligation  which  international  law  enjoins. 

^ves  no  sanction  to  a  "  right  of  intervention  "  which  would 

KDtirely  inconsistent  with  the  right  of  independence.    The 

Ij^on  of  intervention  is  one  of  state  policy  only,  and  is 

bde  the  limits  of  the  field  of  international  law.    Inter- 

fcon  is  a  method  of  state  action  which  is  justifiable  only 

pare  cases,  and  less  and  less  justifiable  as  the  growing 

jfeual  dependence  of  states  makes  possible  other  methods 

open  to  objection.    Intemationai  law  at  the  present  day 

Koubtedly  regards  intervention  when  strictly  necessary  to 

Serve  the  fundamental  right  of  the  intervening  state  to 

jBxistence  as  a  permissible  act  though  contravening  the 

£  of  independence  in  another  state. 

()  As  intemationai  law  must  rest  upon  the  observance 

(ertain  general  principles,  it  may  in  extreme  cases  be 

(•wntioD  to  necessary  to  intervene  in  order  that  these  pria- 

PBtUleEfd   ciples  may  be  respected  by  certain  states  in 

their  dealings  with  other  states  which,  though 

ker  in  physical  force,  have  equal  rights  in  international 

How  far  any  state  will  act  as  champion  of  the  law  of 

DDS  is  a  question  which  it  must  decide  for  itself.    Un- 

[Honably  intemationai  law  would  look  with  favor  upon 

Biires  iwcessary  for  its  own  preservation. 

'  Bonfila,  No.  295.  *  "Lettere  to  nietoricus,"  p.  41. 
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(c)  Some  authorities  have  maintained  that  interventi 
when  sanctioned  by  a  group  of  states  is  justifiable.    Itl 
inMrvention      probable  that  a  group  of  states  would  be  I 
by  K«iier«l        willing  to  pursue  an  unjust  course  than  a  s 
■*"*'"'■  state,  and  that  intervention  under  such  f 
tion  would  be  more  likely  to  be  morally  justifiable.    It  I 
however,  no  more  legal  than  the  same  act  by  a  single  sta 
and  if  general  consent  is  the  only  sanction,  while  the  act  c 
be  expedient,  advantageous,  and  morally  just,  it  cannot  I 
regarded  as  upheld  by  international  law,  nor  can  a  single  a 
of  this  kind  establish  a  principle.    The  several  cases  of  such 
intervention  under  general  sanction  can  hardly  be  regarded 
as  sufficiently  similar  to  establish  a  principle  even  upon  the 
Eastern  Question  in  Europe.*    It  may  be  concluded  that 
while  general  sanction  of  a  considerable  group  of  states  may, 
for  a  given  interference,  free  a  state  from  moral  blame  and 
warrant  the  act  as  a  matter  of  policy,  yet  it  does  not  give  any 
international  law  sanction  for  intervention  by  general  consent. 

(d)  Many  reasons  have  been  advanced  as  justifying  such 

measures  as  intervention. 
rftobe?^B^n.       f^'  Intervention  to  cany  out  provisions  of 

treaties  of  guaranty  was  formerly  common,  e.g. 
intervention  by  one  state  to  preserve  the  same  form  of  gov- 
ernment in  the  other  or  to  mfuntain  the  ruling  family.  It  is 
To  cirry  ont  ^^^  ^^'"^  ^^^^  "°  treaty  can  justify  interference 
tareMy  in  the  internal  affairs  of  a  state  not  party  to 

In  general,  intervention,  because  of  treaty  stipulations, 
even  when  the  state  subject  to  the  intervention  is  a  party 
to  the  treaty,  is  a  violation  of  independence  unless  the  treaty 
provides  for  such  measures,  in  which  case  the  state  has 
become  a  protected  state  or  entered  into  relations  by  which 
it  has  not  full  state  powers.  Such  treaties  must  be  clearly 
'  See  Rolin-Jaequemyns,  R.  D.  I.,  XVIII,  378,  506,  591. 
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.'late  acts  and  not  acts  of  individuals-  "who  from  flieir  posi- 
lirin  have  the  opportunity  of  giving  to  their  personal  agree- 
ments the  form  of  a  state  act."  •  While  there  is  etill 
difference  of  opinion  as  to  the  question  of  intervention  under 
ireaty  sanction,  the  weight  of  opinion  seems  to  be  decidedly 
to  the  effect  that  such  intervention  has  no  ground  of  justi- 
fication in  international  law. 

(2)  Intervention  to  preserve  the  balance  of  power,  which  was 
regarded  as  a  necessary  means  for  the  preservation  of  Euro- 
-  nrstwrre       P^*°  peace,  has  been  considered  as  justifiable 
I  bkianea  of    till  recent  times.    Since  the  middle  of  the  mne- 
'*'•  teenth  century  the  position  has  received  less 

id  iesfl  support,  though  advanced  in  behalf  of  the  preservar 
m  of  the  T^irkish  Empire  and  the  adjustment  of  the  Balkan 
ites.  In  1854  Great  Britain  and  France,  on  the  appeal  of 
e  Sultan  for  assistance  against  the  Russian  aggressions, 
ttemiined  to  aid  him,  "  their  said  Majesties  being  fully  per- 
led  that  the  existence  of  the  Ottomiin  Empire  in  its  present 
ismXs  is  essential  to  the  maintenance  of  the  Balance  of  Power 
mong  the  States  of  Euroiie,"  ^  The  attitude  at  the  present 
me  is  stated  by  Lawrence.  "The  independence  of  states 
not  to  be  violated  on  the  ground  of  possible  danger  to 
Kne  imaginary  equihbrium  of  political  forces."  ^ 

{3}  Interventions  upon  the  broad  and  indefinite  ground 

bumanity  have  been  common  and  were  generally  upheld 
.^^  by  the  writers  to  the  time  of  Vattel.    Since  his 

maOm  at  day  opposition  to  intervention  of  this  kmd  has 
**"^''  gradually  obtained  favor.  What  the  grounds  of 
Inanity  are,  and  which  nation's  ideas  of  humanity  shall  be 
cepted  as  standard,  have  been  questions  difficult  to  settle 
the  general  satisfaction  of  states.  For  a  state  to  set  itself 
'  ft8  judge  of  the  actions  of  another  state  and  to  assume  that 
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it  has  fhe  right  to  extend  its  powers  to  settling  and  r^ 
affairs  of  morals,  religion,  and  the  relations  of  public  sU 
ity  to  the  subjecta  in  another  state,  on  the  ground  of  ■ 
taining  the  rights  of  mankind  as  a  whole,  is  to  take  s  gP 
which  the  conduct  of  any  modern  state,  even  the  meet  i 
ized,  would  hardly  warrant.  While  it  is  admitted  ll 
state  or  states  may  sometimes  interfere  to  prevent  one; 
from  unduly  oppressing  another,  as  in  the  interventifl 
the  powers  in  Greece  in  1827,  yet  it  is  generally  held 
interfere  because  the  internal  affairs  of  a  given  state  ait 
conducted  in  a  manner  pleasing  to  the  foreign  state  is  toi 
a  sanction  to  an  act  that  would  residt  in  far  more  evill 
good.  Such  intervention  has  often  taken  place.  The  "1 
Alliance,"  in  attempting  to  guard  Europe  from  "the( 
of  Revolution,"  advocated  in  practice  a  most  dangerousi 
of  intervention.  >  Indeed,  much  of  the  European  bistfll 
the  nineteenth  century  is  but  a  history  of  successive  i 
ventions.  In  spite  of  all  this,  as  Walker  says,  "th( 
r^ularly  progresses  towards  more  general  recognition, 
non-intervention  in  the  internal  affairs  of  a  state  is  t 
which  admits  of  no  exception  to  foreign  powers,  so  It 
the  operations  of  that  state  are  confined  in  their  effi 
the  limits  of  the  national  territory."  2 

Nevertheless,  the  United  States  interfered  in  the  i 
of  Cuba  on  the  ground  of  humanity.  The  President, 
message  of  April  11,  1898,  said,  after  a  long  statement 
facts;  "I  have  exhausted  every  effort  to  relieve  tiie  ii 
able  condition  of  affairs  which  is  at  our  doora.  Prepn 
execute  every  obligation  imposed  upon  me  by  the  Constij 
and  the  law,  I  await  your  action."  ^  By  joint  resoluti 
Congress  of  April  20,  1898,  demand  was  made  upon 
to  relinquish  its  authority  in  Cuba,  and  the  Preadoi 


CiDEPEXDENCE  S8 

ted  !•  He  hod  sud  naval  f  on*«6  to  rarr>'  the  rwolo- 

b  ^ae  tf  onl  war,  on  invHatton  of  both  partim,  a 

I  aMe  ■■r  act  as  mediator,  but  unless  the  R>\xihhig 
party  has  been  reco^zed,  this  is  mediatioa  in 

1^1,       a  domestic  sense  rath«-  than  tutenrmtioa  in 
die  seoae  of  intemationat  law. 
TAider  other  conditions  there  is  a  di^'wwty  of 

Btotliepro[Kreourseofsction.'  Some  deny  with  Vattd, 

de  Martens,  Heffter,  Fiore,  Blunt^vhti,  Woolsey,  and 
miuntain  oT  permit  intervention  in  civil  u-hf  at  the 

it  of  one  of  the  parties,  though  some  of  the  aiithoritim 

t  permit  intervention  except  on  the  in\"itation  of  the 
It  state  and  not  on  that  of  the  rebelling  party.  Blunt- 
.(§  476)  and  Woolsey  {§  42)  admit  intervention  only  in 
f  of  the  party  representing  the  state;  Vattei  and  eomo 

permit  intervention  in  behalf  of  the  party  whlrh  the 
rening  state  considers  to  have  the  right  of  the  contest, 
jpening  the  arbitration  of  the  contest  to  a  foR'ign  etato. 
.of  these  positions  are  receiving  less  and  letw  nf  sanction, 
rention  in  behalf  of  the  established  stattt  iniplicH  a  doubt 
which  power  within  the  state  is  the  de  Jacto  power,  and 
ill  says:  "The  fact  that  it  has  been  neceawary  to  civil  in 
a  help  is  enough  to  show  that  the  issue  {)f  the  conlHct 

without  it  be  uncertain,  and  consequently  that  there 
bubt  as  to  which  side  would  ultimately  establish  itaelf 

legal  representative  of  the  state."  *  It  is  plain  to  boo 
ntervention  in  behalf  of  the  rebelling  [)arty  \n  a  viola- 
rf  the  independence  of  the  existing  state.  It  is  twiually 
that  international  law  does  not  give  a  foreign  state  a 
to  judge  upon  the  justice  or  mcrita  of  domestic  queationa 
jther  state, 

principle  may  now  be  regarded  as  established  by  both 
U-  8.  StB.  St  Large,  738.       ■  Biunhichli,  g  477.       ■  Hall,  p.  2^i. 
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theory  and  practice  that  the  invitation  of  neither  party  to 
a  domestic  strife  gives  a  right  to  a  foreign  state  to  intervene, 
and  that  no  state  has  a  right  to  judge  as  to  the  merits  of  the 
contest  and  to  interfere  in  behalf  of  the  party  it  thinks  in  the 
right.  Indeed,  intervention  because  of  civil  war  only  is  in 
no  case  justifiable,  though  the  consequences  of  such  a  dis- 
turbance may  warrant  intervention  upon  other  grounds.  ^ 

(5)  Intervention  on  the  ground  of  financial  transactions  ia 
not  now  sanctioned.  A  state  may  make  any  injustice  done 
On  the  KTotuid  *'^  Bubjects  by  a  foreign  state  a  matter  of  diplo- 
ot  Snaneiai  matic  negotiations.  It  has  sometimes  been  held 
truuaeUoni.  ^-^^^^  contracts  running  between  a  state  and  the 
subject  or  subjects  of  another  state  may,  if  violated,  become 
grounds  of  just  intervention,  and  that  the  subjects  had  & 
right  to  demand  action  by  their  sovereign.  This  ground  ia 
manifestly  insufficient,  though  each  state  is  judge  as  to  wha,t 
measures  it  will  take  in  a  given  case.  International  law  does 
not  guarantee  the  payment  of  loans  which  are  merely  per- 
sonal transactions  between  the  individual  and  the  state  in 
its  corporate  capacity,  nor  can  the  public  law  of  one  state 
be  expected  to  hold  in  another.  Interference  on  such  ground* 
is  a  matter  of  expediency  and  not  a  matter  of  right. 

(e)  In  general,  the  best  authorities  seem  to  agree  that  i 
the  present  time,  owing  to  the  ease  with  which  other  raea 
ures  may  be  taken,  intervention  can  be  admitted 
^«u7aUe  only  ""'J'  °^  ^^^  single  ground  of  self-preservatiiin. 
cm  gioond  of  The  numerous  cases  of  intervention  upon  varied 
HU-prMwra-  grounds  amply  show  that  any  other  ground 
would  be  open  to  wide  abuse,  as  has  often  bee> 
the  case.  For  general  purposes  of  remedy  for  injury  such 
measures  as  retorsion,  reprisals,  embargo,  and  pacific  block- 
ade may  be  taken  when  a  state  deems  it  expedient  and  ift 
mlling  to  assume  the  responsibility  for  such  met 
'  I  HerUlet,  664  Ct.  'See  Ch.  XV. 
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-^lile  intervention  is,  for  the  sake  of  preserving  the  existence 

jk  state,  a  justifiable  measure,  it  is  noija,  xigbt,  but  merely 

leans  sometimes  justilSiakle  to  preserve_a  jight, — ^the  right 

jTstate  to  exist,  which  alone  supersedes  the  obligation  of 

iH^tervention. 
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44.    XQUAUTT  OF  8TATK8  KXTEHD8  OHLT  TO  IM^ 


45.    DnSQUALiniS  AMONG  8TATX8. 

(a)  Court  precedence  an  old  mirk  of  inoqualllj, 

(b)  Various  inequalities  in  matters  of  ceremonial  stll 

(c)  Ineqnalities  in  weight  of  influence  in  albin. 

(1)  At  the  present  time  states  claislflod  on  pc 

(a)  The  Great  Powers. 

(6)  Instances  of  the  practice  of  the  On 

(c)  Policy  liable  to  change  with  ezp^di 

(2)  European  alliances. 

(3)  Influence  of  the  United  States  amoni^  Anu 
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Equality  of  States  Extends  Only  to  Legal  Status 
le  equality  of  states  was  an  early  premise  of  international 
This  eciuality,  however  wide  may  have  been  its  mean- 
as  interpreted  by  some  of  the  earlier  writers,  can  now 
Bid  to  extend  only  to  legal  status.    A  state  from  its  very 
^  as  a  sovereign  imity  must  be  legally  equal  to  any  other 
i.     Only  those  states  who  are  members  of  the  intema- 
tl  circle  are  regarded  as  possessed  of  this  equality  from 
;>oint  of  view  of  international  law.    So  far  as  legal  attri- 
i  stales  extend,  the  states,  members  of  the  international 
p,  are  equal,  yet  that  their  weight  in  the  world  of  affairs 
vary  by  virtue  of  other  circumstances  must  be  admitted, 
legal  status  of  states  is  the  same;  regardless  of  the  form  of 
organization,  whether  monarchy  or  republic;  regardless 
rigin,  whether  by  division  or  union  of  former  states  or 
if  created  in  a  region  hitherto  outside  the  jurisdiction 
ly  state;  regardless  of  area,  population,  wealth,  influence, 
(  regardless  of  relations  to  other  states  provided  sover- 
Ity  is  not  impaired;  regardless  of  any  change  in  the  form 
ite  organization,  as  from  a  republic  to  a  monarchy  or 
of  a  temporary  lapse  in  the  exercise  of  sovereignty. 

4!l.    Inequalities  among  States 

i'hile  all  states,  members  of  the  family  of  states,  are  equal 
atemational  law  so  far  as  their  legal  attributes  are  con- 
ed, they  may  be  very  unequal  in  other  respects. 
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(a)  One  of  the  oldest  marks  of  inequality  is  thf 
precedence,  which  for  many  years  wi 
source  of  difficulty,  and  was  at  last  set 
extent  of  ranking  by  title  of  diplom 

■»     •■'•        gentative  by  the  Congress  of  Vienna 

(b)  Inequalities  in  matters  of  ceremonial  of  vat 
have  not  disappeared.    These  may  be  based  upon 

or  conventional  grounds,   and  frequ 

rise  to  dilficulties  if  disregarded.    1 

monials  may  be  (1)  political  as  bf 

sovereigns  in  their  official  personal  ( 

emperors,  kings,    dukes,    etc.,    (2) 

diplomatic  in  interstate  negotiations,  (3)  treaty  as 

or  in  the  alphabetical  signing  of  treaties,  (4)  mai 

monial  in  salutes,  etc. 

(c)  Inequalities  in  weight  of  influence  in  affaire, 
(1)  In  Europe  there  is  distinctly  recognized  i 

practice  an  inequality  of  the  states,  and  they  are 

"the  great  powers,"  "the  minor  po 
&i«q<uUtiei  in  .  ,  . 

weiKhtofin-      sometmies  such  states  as  those  of  i 
fluence  in  peninsula  are  referred  to  as  "  the  litt 

or  "  third-rate  states,"  These  dii 
based  merely  upon  political  grounds,  and  states 
from  one  division  to  another  as  their  wealth,  a 
fluence  increases  or  decreases. 

At  the  present  time  "the  great  powers,"  gen( 
tioned  officially  upon  the  continent  in  the  alphsb 

of  their  names  in  French,  i.e.  AUema 

terre,  Autricke,  etc.,  are  Germany,  Gn 
eiMiifled  on      Austria,  France,  Italy,  and  Russia. 

political  '  I  J I 

grouadi;  the     sixteenth  and  seventeenth  centuries 

OroMPowora.    numbered  with  "the  great  powers. 

was  30  lunked    in    the    seventeenth    century.  -• 

'  See  Sec.  72  (6). 
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^ted  with  "the  great  powers"  after  1870.  The  union  of 
J  powers  upon  certain  lines  of  policy,  since  early  in  the 
snth  century,  has  been  called  "  the  concert  of  Europe," 
5  primacy  of  the  great  powers,"  etc.  It  was  not  the  pur- 
9  of  these  great  powers  to  establish  new  rules  of  interaa- 
lal  law ;  but  as  enunciated  by  the  five  powers,  November 
"  1818,  it  was  "  their  invariable  resolution  never  to  depart, 
per  among  themselves,  or  in  their  relations  with  other 
fees,  from  the  strictest  observation  of  the  principles  of  the 
jjhts  of  Nations,"  ' 

fliat  the  practice  of  the  Great  Powers  has  not  been  strictly 
liccord  with  these  expressed  principles,  a  glance  will  show. 
The  immediate  action  of  Austria,  Russia,  and 
j^RcUce  of  Prussia  in  the  Congress  of  Troppau,  1820,  car- 
ttreat  j-jgd  the  principle  of  interference  in  the  internal 

I      ■  affairs  of  states  so  far  that  Great  Britain  found 

If  compelled  to  dissent.  This  continuance  of  the  policy  of 
I  Holy  Alliance  in  putting  down  movements  in  favor 
topular  liberty,  wherever  arising,  led  to  gross  violations  of 
miational  rights.  Nor  did  Great  Britain  become  a  party 
fche  acta  of  the  Congress  of  Verona  in  1822,  which  led  to 
(frvention  to  prevent  changes  m  the  internal  organization 
^pain  in  1823.  The  struggles  of  the  Greeks  for  independ- 
te  at  about  this  time  were  naturally  regarded  by  those 
kolding  the  ideas  of  the  Holy  Alliance  as  dangerous  to  those 
Ites  desiring  to  prevent  revolutionary  movements.  But 
I  narrow  policy  of  the  Alliance  was  gradually  losing  sup- 
rt.  The  opposition  of  Great  Britain  and  the  death  of 
ixander  of  Russia  in  1825  hastened  its  speedy  fall.  Mean- 
ie  the  idea  of  a  collective  authority  in  the  Great  Powers 
fa  been  maintained.  This  began  to  be  exercised  in  behalf 
[the  Greeks  in  1826,  and  throughout  the  nineteenth  century 
|b  repeatedly  exercised  in  the  same  behalf,  sometimes  un- 
>  1  Hertelet,  £74. 
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selfishly,  often  from  motives  of  mixed  character, 
ktter  half  of  the  nineteenth  century  the  Great  P 
tinually  kept  a  close  surveillance  over  Grecian  a 
enforced  their  judgments  in  regard  to  Greece  by 
struction  of  Turkish  fleet  at  Navarino,  1827);  by 
form  of  government  and  naming  monarch  (1829  : 
by  fixing  and  changint;  boundaries  {1829  and 
pacific  blockade  (1827, 1850, 1886,  1897);  by  regulf 
cial  affairs,  and  by  other  means  of  varying  degree  t 

The  Eastern  question  has  particularly  occupiet 
cert,  and  the  disposition  of  the  territory  onos^ 
Turkish  jurisdiction  has  offered  a  fertile  fielffl 
policy.  "Il 

The  establishment  of  Belgium  as  a  neutral  sU 
treaty  to  which  Belgium  was  itself  a  party  afford 
example  of  the  influence  of  the  Great  Powers. 

Since  1839  Egypt  has  also  been  subject  to  frequi 
by  the  Great  Powers. 

Since  1885  the  unappropriated  portion  of  Africi 
brought  within  the  range  of  action  of  the  Concert  by 
of  the  sphere  of  influence. 

The  Concert  of  the  Great  Powers  shows  then  a  p< 
is  liable  to  change  with  expediency.  The  two  gre 
PolUyiiabis  **^  ''^^  Concert  are  those  of  Paris, 
toehmngewtth  B^tUd,  1878.  Of  these  Holland  at 
«zp.di«De7.  treaties  of  Paris  and  of  Berlin  thui 
one  another,  in  that  both  alike  are  a  negation  of 
of  any  one  Power,  and  an  assertion  of  the  right  of  t 
collectively,  to  regulate  the  solution  of  the  Eastern  q 
The  fact  that  the  action  of  the  Great  Powers  ha 
garded  as  binding  and  tacitly  accepted  in  Europe 
questions  in  the  East,  Egypt,  Greece,  and  Belgium  dc 

'  For  detailed  eummftry,  1826-18S1,  see  Holland,  "Eurapei 
the  Ewtem  Question,"  Ch,  11. 

'"European  Concert  in  the  Eaeteni  Question,"  p.  221. 
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(he  sanction  of  international  law  to  the  action.  The  most  that 

Q  be  said  is  that  it  is  an  alliance  of  a  loose  character,  whose 

authority  is  in  proportion  to  the  force  behind  its  decisions,' 

(2)  Another  feature  in  European  politics  giving  rise  to 

r  inequalities  in  practice  was  introduced  by  the  alliance 

of  Germany  and  Austria  in  1879  and  Italy  in 

1883,  which  is  now  commonly  known  as  the 

Triple  Alliance,    This  belt  of  powers  separating 

Eastern  from  Western  Europe  has  materially  affected  the 

action  of  other  powers. 

I  The  "friendly  understanding"  between  France  and  Russia 
Km  after  the  Triple  AUiancc  affords  a  measure  of  counter- 
peck  upon  the  action  of  the  other  powers. 
I  The  exact  terms  of  this  compact  of  Germany,  Austria- 
tungary,  and  Italy  have  never  been  divulged,  although  co- 
leration  is  assured  in  the  event  of  hostile  relations  with 
ssia  or  France.  The  alliance  does  not  prevent  friendly 
latioos  between  the  parties  to  it  and  the  other  powers. 
Iln  spite  of  all  these  alliances  and  counter-alliances,  the 
aitioQ  of  the  weight  of  the  decisions  of  the  congresses 
I  conferences  of  the  Great  Powers  upon  those  subjects 
bidi  are  held  to  affect  "the  peace  of  Europe"  has  an 
muence  comparable  to  that  which  might  be  assigned  to  a 

fpreme  Court  of  International  Appeal,"  ^ 
1(3)  The  United  States  upon  the  American  continent  in  its 
enunciation  of  the  Monroe  Doctrine,  and  in  the 
subsequent  interpretation  of  it,  has  assumed  a 
position  as  arbiter  among  the  American  states 
in  some  respect.^  similar  to  that  of  the  European 
Concert  among  the  European  states.     This  atti- 
e  of  the  United  States  has  weight  in  international  praciice, 
t  Cttnnot  be  regarded  as  a  part  of  international  law, 
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16.     JURISDIOTION   IN   OEtfZaAL. 

«7.     TERRITORIAL   DOMAIN  AND   JURISDIflTIOlI. 

48.     METHOD  OP  AOQUISITIOM  OF  TERRITORIAL  XtmiSDtOTIOl 

(a)  By  right  of  diacov^ry  of  a  new  land. 

(b)  B7  affactlfe  and  continued  occupfttlon  of  t,  tarritorr. 

(1)  The  Hinterland  Doctrine. 

(2)  Unelvlllied  peoples  the  rigbtful  occup&nta  ol  the  i^ 
(0)  By  conqnest  ol  a  territory,  uiQally  a  reault  of  milltai;  w 
(d)  By  cetalDQ  through  the  tiftufer  of  tonitory, 

(1)  By  gift. 

(2)  By  exchange. 

(3)  By  gale. 

(4)  By  apecial  aereement. 
<e)  By  prescription,  or  long-contltiued  poBseition. 
(f)   By  accretion,  or  chaage  in  land  areas  neu  the  bonodaryof*' 


U.     QUALIFIED   TERRITORIAL  JXTRIBDIOTION. 

(a)  In  protectorates  the  external  affairs  and  IntaniAtlontl  tdi 

are  usually  under  the  direction  ol  the  protecUn;  slat*. 

(b)  In  a  sphere  of  influence  the  aim  is  to  secure  th«  right*  <M 

all  the  obligations. 

BO.    HABimn   AND   FLtTVIAL  JURISDIOTION. 

St.    lURISDIOTIOH   OF   RITERB. 

(a)  Rirers  which  traverse  only  one  state. 

(b)  Bivers  which  traversfl  two  or  more  states. 

(e)  Rivers  with  opposite  banks  under  jurisdiction  of  two  dl 
states. 
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(a)  OtaoTBl  ralet  for  rlvor  lUTJgatiaii, 

(b)  Oonflnutlon  of  rulei  by  oonvanUDiu. 


lUBISDIOTIOH  or  XNOLOSED   WATEBS. 

(ft)  Excluiive  JoriBdictioD  ol  ft  stftta  over  tbs  wfttern  wholly  wlthiD 

ita  borders, 
(b)  JmiidlctioD  over  guUs,  bftyB,  ftnd  «Btnftiiei  in  th«  aUM  or  iMMs 

BDclosing  them. 
(g)  JuriadictioD  over  straiti  lest  thui  aia  miles  In  width  In  th«  short 
itftte  or  Btatii. 
(I)  jurisdiction  over  the  Donlab  ■onndi. 
(3)  The  Bosphoms  and  Dardftnellea. 
(d)  JuTiidiction  of  oanftia  similu  to  that  of  ittsiW. 

(1)  The  Sues  Canal. 

(2)  The  Panams  Cuial. 

(3)  The  Corinth  and  Kiel  Ouiali. 


VHE  THRXE-MILE   LIMIT. 

(a)  Statement  and  origin  o(  the  principle. 

(b)  A  wider  limit  aometimes  claimed  lor  special  purpoiea. 


JURISDIOTION  OVZK   PISBEBIZ8. 

(a)  riBhing  on  the  high  sea  a  right  belonging:  to  ftU  ttatea  alii 

(b)  Special  privilege b  In  flBhlng,  at  In  the  case  of  the  Oan 

fisheries. 

(c)  The  disputed  question  of  seal-Sshing  in  the  Bering  Bea. 


JURI3DI0TION  OVZB   VESSELS. 

(a)  Two  clasBes  ot  vessels. 

<1)  Public. 
(S)  Private. 

(b)  Nationality  o(  a  Teasel  determined  by  it*  flag  or  papers. 

(c)  Oeneral  exerdse  ot  jurisdieUan  over  vessels. 

(1)  KxelnsiTe  over  public  and  private  vessels  on  high  seas  and 
in  home  watars. 
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(2)  Exdiuire  over  public  vesieli  in  foreign  wkUn  in 

mnttera  oC  Intenial  economy. 

(a)  Extent  of  ImmimitieB  ol  the  person*  oo  k  ih^rii 

In  a,  foreign  hubor, 

(b)  The  right  of  asylum  on  bo&rd  a  ship  at  mi. 

(c)  inuDunitleB  ot  other  vesaelB  in  public  jottIh. 

(3)  Varying  over  private  vessels  in  foreign  water*. 

(4)  Special  ezemptioD  of  semi-publio  veasela. 

JUBJSDIOTIOn. 


S8.    jrraiBDioTioH  oveb  pebsoms  ajxd  the  quxstiok  or 

HATIOMALITT. 
09.    JUKIBDIOTIOII  OVEB   NATUBAL-BOBK  SVBJXOTS. 

60.    TOKIBDIOTIOK  OTEB   rOKEIOK-BOBK  SUBJZOTS. 

(a)  The  rule  of  jus  sanguinis,  i.e.,  the  child  inherita  Um  ulj 

ol  Ml  lathsr. 

(b)  The  rule  ol  jus  aoU,  I.e.,  the  place  ol  birth  detenninH  iHI 

tloDaUty. 

(c)  Taiiationa  iu  laws. 

81.    JUBISDIOTIOH  BT  VERTUE  Or  AOQUIBED  HATIOMAUTT. 

(a)  By  marriage  a  woman  in  most  states  acquires  the 

her  husband. 

(b)  By  naturalisatioii,  or  an  act  of  sovereignty  by  which 

is  admitted  to  citisenship  in  another  state, 
(o)  By  annexation  of  the  territory  upon  nhich  a  person  ri 

(d)  The  eSect  of  naturalisation  on  a  person  In  his 

adopted  and  native  states. 

(e)  Incomplete  naturalisation  or  the  eSect  on  a  person  of  hll 

Hon  of  Intention  to  lie  come  a  citlsen. 

(1)  Case  of  Martin  Kossta. 

(2)  Oltiienship  and  Uabillty  to  military  service. 
'     (3)  Honldpal  laws  and  natniallsation. 
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JUKISDIOTION  OTEB  ALIEH3. 

(a)  Qualified  jmiBdictiDD  of  native  state  over  tabjecta  ■brood. 

(1)  Right  to  make  emigr&tioD  laws. 

(2)  BecaJ]  of  citliens  for  ipecial  reasont. 

(3)  Pen&l  juriadictiou  over  lubjecta  who  have  committed  orlmei 

in  a  foreign  stato. 

(4)  Protection  of  snbjecta  in  a  foreign  Blat«. 

(b)  JDriBdicUan  of  a  state  over  aliens  within  Ita  tBiritorr, 

(1)  Bight  of  exclusion. 

(2)  Bight  of  ezpulaioQ. 

<3)  Bight  to  conditional  admisaioii. 
(4)  BeatzlctionB  upon  settlement. 
(B)  Bight  to  levj  taxes. 
(6)  8anitar7  and  police  jurisdiction, 

(T)  Pentd  jurisdiction  for  crimea  committed  within  territorial 
Umlti. 

(8)  Maintenance  of  public  order, 

(9)  No  right  to  demand  mllltarr  service  tor  political  enda. 

(10)  Freedom  of  commerce. 

(11)  Holding  and  beqneathlng  of  proparty. 

(12)  Freedom  of  speech  and  worship, 
(e)  Pftsaport  a  means  tor  establishing  tlie  Identit;  of  an  alien. 


SXEMPTIOItS  FBOH  LOCAL  JURISDICTION  OEMEBALLT  MADE 
FOB  PEBSOMS  BEPBEBEKTINO  THE  ATrTHOBrtT  OP  A 
FBIXMDLT  STATE. 

(a)  Exte(TlIorlalit7,  or  Immunitr  from  jnrladiiitian. 

■XEMPTIOR  FROM  LOCAL  JXnUSDICTIOH  OF  SOVEREIONS 
SOJOUBHIMO  m  TSEIB  OFFIOIAI.  CAPAOITT  IN  FORZIQH 
CODNTRIES. 


■ZBMPTIOlre   OF   BTATE   OFFIDEN.  I 

(■)  Vide  Immnnltr  allowed  diplomatic  Kgaota. 
(b)  Ezemptloni  granted  to  consuls  to  facilitate  effective  performance 
ot  their  daties. 
h      (o)  A  foreign  army  entering  a  state,  by  permission  of  its  sovereign, 
n  la  tree  tram  that  lovereign's  jurisdiction. 

f     <d)  A  VMiel  of  war  In  a  foreign  (tate  tree  from  local  jurisdiction. 
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66.  8P10XAL  SZIMPTZOm. 

(a)  In  certain  Oriental  itatea  ipeeial 

(1)  General  rules  in  regard  to  penal  metteca. 

(2)  General  mlei  in  regard  to  dTQ  mattara, 

(b)  ICixed  eonrta  in  Igypt. 

67.  EXTKADinON. 

(a)  Persona  liaUe  to  extradition  vary  aooordtnir  to  tre 

(b)  Limitations  as  to  Jurisdiction  oyer  a  peraoii  eztrad 

(c)  Conditions  necessary  for  a  claim  for  eztraditloa. 

(d)  Procedure  in  cases  of  extradition  baaad  on  daflniti 


68.    SEBVirUDES. 

(a)  International  serritodes,  poaitiTO  and  nagallvw. 

(b)  General  aenritndea. 
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46,     Jurisdiction  in  General 
furisdiction  b  the  right  to  exercise  state  authority,  and 
the  purposes  of  interDational  law  may  be  clasaified  as 
territorial  or  land  jurisdiction,  (b)  fluvial  and  maritime, 
aerial,  and  (»f)  jurisdiction  over  persons. 

47.     Territorial  Domain  and  Jurisdiction 

■  word  "territory"  is  sometimes  used  as  equivalent 
imain  or  dominion  or  to  an  expression  covering  the 
p  of  state  control.    Territory  is  also  used  in  the  stricter 
of  the  land  area  over  wHch  a  state  exercises  its  powers. 
Mas  stricter  sense,  territorial  jurisdiction  refers  to  the 
rise  of  state  authority  over  the  land  within  its  boundaries 
tboee  things  which  appertain  to  the  land.    The  growing 
itional  importance  of  railroads,  telegraph,  and  other 
means  of  communication  has  introduced  new  topics 
:h  were  not  considered  in  early  treatises,  and  are  still 
PT  discussion. 
Hie  fundamental  law  of  territorial  jurisdiction  ig  that  a 
Ite  has  within  its  boundaries  absolute  and  exclusive  juris- 
r  all  the  land  and  those  things  which  appertain 
Beto.    Cert£un  exemptions  are  specially  provided  in  inter- 
zonal law  to  which  all  states  are  considered  as  giving 
press  or  tacit  consent.    In  other  respects  than  those  men- 
ned  under  exemptjons,  the  state  may,  as  sovereign,  exercise 
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its  authority  at  discretion  within  the  sphere  it  has 
itself.  The  state  has,  as  against  all  other  states,  an  a 
title  to  all  property  within  its  territorial  juris(Uctio 
regards  its  own  subjects,  it  has  the  paramount  title  w 
recognized  in  the  right  of  eminent  domain,  or  the 
to  appropriate  private  property  when  necessary  for 
use.  A  state  may  also  in  its  corporate  capacity 
absolute  ownership  in  property,  as  in  its  forte,  ai 
ships,  etc. 

The  state  also  has  the  right  to  enforce  a  lien  on  tt 
and  what  appertains  to  it  in  the  form  of  taxes. 


I 


y  48.     Method  of  Acquisition 

The  method  of  acquisition  of  territorial  jurisdidio 
subject  which  has  received  much  attention  in  intCTn 
law,  particularly  because  of  the  remarkable  expm 
the  territorial  area  of  states  within  the  modem  pa 
international  law  since  1648. 

The  methods  commonly  considered  are:  (1)  discove 
occupation,  (3)  conquest,  (4)  cession,  (5)  prescriptit 
accretion. 

(a)  In  the  early  period  of  European  expansion  tl 
discovery,  the  doctrine  that  title  to  land  hitherto  tm 
Bt  rirtt  of  vested  in  the  state  whose  subject  discovm 
dUcorer;  of  land  was  current.  Gross  abuse  of  this  4 
'  "ew  iwd.  jgjj  ^Q  ^-^Q  modification  that  discovery  n 
occupation  did  not  constitute  a  valid  title.  As  the  i 
discovery  has  grown  less,  the  importance  of  a  defioil 
occupation  has  decreased. 

(6)  Occupation  is  held  to  begin  at  the  time  of  i 
application  of  state  authority,  and  strictly  continue 
during  the  exercise  of  such  authority.  In  fact,  howe* 
title  by  occupation  is  held  to  extend  to  the  adjacent " 
pied  territory  to  which  the  state  might  potential];  i 
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eise  of  its  authority,  or  where  it  may  from  time  to 
Tciae  its  authority  in  an  undisputed  manner.  T^tle 
by  occupation  extenda  as  a  rule  to  that  area, 
ned  not  under  the  jurisdiction  of  another  state, 
o' »  which  is  necessary  for  the  safety  of  the  occupied 
area  or  is  naturally  dependent  upon  it,  as  to 
tory  drained  by  a  river  of  which  a  given  state  bolda 
th. 

Hinterland  Doctrine,"  brought  forward  during  the 
ars   of  the  nineteenth  century,  advances  the  idea 
such  limits  as  above  shall  bound  the  area  which 
claimed  on  ground  of  occupation,   but  that  coast 
□ts  give  a  prima  facie  title  to  the  imexplored  interior. 
the  uncivilized  peoples  living  within  an  area  to 
civilized   state   claimed  jurisdiction   by   virtue   of 
occupancy  were  often  unjustly  treated,  they 
^       however  "  were  admitted  to  be  the  rightful  occu- 
ED-     pants  of  the  soil,  with  a  legal  as  well  as  just 
'°      claim  to  retain  possession  of  it,  and  to  use  it 
according  to  their  own  discretion,  though  not 
le  of  the  soil  of  their  own  will,  except  to  the  govern- 
Eiinung   the  right   of  preemption.  .  .  .  The   United 
lopt«d  the  same  principle,  and  their  exclusive  right 
j;uish  the  Indian  title  by  purchase  or  conquest,  and 
the  soil,  and  exercise  such  a  degree  of  sovereignty 
nstances  required,  has  never  been  questioned," ' 
nquest  in  the  technical  sense  of  the  status  of  a 
territory   which  has  come   permanently   under 
'  °    the  jurisdiction  of  the  enemy  is  diatmct  from 
MDit  military  occupation,  which  is  a  simple  fact  sup- 
ported by  force. 
Mihtary  occupation  may  pass  into  conquest 
:tual  occupation  for  a  long  period,  with  intention  on 
'  3  Kent  Com.  379,  380;  1  Gould  and  Tucker,  484. 
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the  part  of  the  occupier  to  continue  the  possession 
definite  period,  provided  there  has  not  been  a 
material  effort  upon  the  part  of  the  former  holder; 
possession.  If,  after  a  reasonable  time,  this  effort 
possession  seems  futile,  the  conquest  may  be  regarded 
plete.  Each  state  must  judge  for  itself  as  to  the  rei 
ness  of  the  time  and  futility  of  the  effort.  (2)  Cooqi 
be  said  to  be  complete  when  by  decree,  in  whiii 
habitants  acquiesce,  a  subjugated  territory  is  inca 
under  a  new  state,  (3)  A  treaty  of  peace  or  act  d 
may  confirm  the  tiUe  by  conquest.' 

(d)  Transfer  of  territory  by  cession  may  be  by 
Byeeiiion        change,  sale,  or  other  agreement, 
tbrough  (1)  The  transfer  by  gi/l  is  simp 

%a!iZb.Lg6.  ^""^^  obligations  as  the  parties  i 
■ale,  or  other  undertake.  In  1850,  by  a  treaty  wij 
asrsomoiit.  Britain,  "Horse-shoe  Reef,"  in  Lake 
ceded  to  the  United  States  for  the  purpose  of  the 
of  a  lighthouse,  "provided  the  Government  of  the 
States  will  engage  to  erect  such  lighthouse,  and  to 
a  light  therein ;  and  provided  no  fortification  be  e 
said  Reef."  * 

(2)  Transfer  of  territory  by  exchange  is  not  Kffl 
modem  times.  By  the  Treaty  of  Berlin,  1878,  a  p 
Bessarabia,  given  to  Houmania  by  the  Treaty  of  Pa 
was  given  back  to  Russia,  and  Roumania  received  ini 
a  portion  of  Turkey.^ 

(3)  Transfer  of  territory  by  sale  has  been  frequent 
1311,  when  the  Markgraf  of  Brandenburg  sold  three 
to  the  Teutonic  knights,  down  to  the  nineteenth 
instances  of  sale  might  be  found,  but  the  ninetceoth 

'  In  caae  ot  the  United  States,  while  the  President  nifty  atleti 
of  war  conquer  and  hold  foreign  territory,  the  joint  action  of  tt 
aad  Senate  is  ttecessary  to  moke  the  title  complete  by  treaty 

'  Treaties  ot  U.  8.  444.  •  Woolsey,  iW ;  Hertalet,  ^4( 
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has  numerous  instances  which  have  established  the  principles. 
Napoieon  sold  Louisiana  to  the  United  States  in  1803,  the 
Prince  of  Monaco  made  a  sale  to  France  in  1851,  Russia  sold 
.Alaska  to  the  United  States  in  1867,  the  Netherlands  sold 
lican  colonics  to  Great  Britain  in  1872,  Sweden  sold  the 
od  of  St.  Barthfilemy  to  Franco  in  1877,  the  United  States 
ght  the  Philippines  in  1898.  The  fact  of  the  sale  is  not 
latter  of  international  law,  but  is  purely  within  the  range 
be  public  law  of  the  countries  concerned.  The  change  of 
idiction  of  the  area  gives  rise  to  certain  possible  compH- 
ioDS  which  may  involve  principles  of  international  law, 
u^  generally  the  conditions  of  sale  settle  such  questions. 
I)  Cession  of  jurisdiction  over  a  given  portion  of  territory 
lety  for  the  performance  of  a  certain  act,  by  lease,  by 
exBtion  agreements,  as  payment  of  an  indemnity  or  the 
,  are  methods  of  acquiring  temporary  jurisdiction  which 
[uently  becomes  permanent, 
j)  Prescription,  or  the  acquisition  of  territory  by  virtue  ' 
long-continued  possession,  is  similar  to  prescription  in 
^^  public  law  as  applied  to  the  acquisition  of 
Bf.«oik-  property  by  persons.  The  recognition  of  this 
•*  principle  prevents  many  disputes  over  jurisdic- 

tion of   territory  which  originally  may  have 

0  acquired  in  a  manner  open  to  question,  e.g.  the  hold- 
of  the  territory  by  the  states  parties  to  the  partition  of 
Mid  may  through  long-continued  possession  be  valid  by 
jcription  if  not  by  the  original  act. 
a  regard  to  prescription,  it  should  be  observed  that  (1) 

1  a  title  valid  only  against  other  states.  The  inhabitants 
not  necessarily  lose  rights  originally  possessed.  (2)  This 
bod  avoids  perpetual  conflicts  on  ground  of  defect  of 

title.  (3)  Prescription  may  be  considered  as  effective 
1  other  states  have  for  a  considerable  time  made  no 
:tion,  threatening  the  exercise  of  jurisdiction  by  the  state 
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in  possession.     While  some  authors  deny  this 
generally  admitted  in  fact,  and  by  most  of  the  leat 
'  ties  acknowledged  in  theory.' 

(/)  When  land  areas  in  the  neighborhood  of  tl 
of  a  state  are  changed,  territory  may  be  acquire 

tion.  (1)  Land  formed  by  alluviu 
JdMgt  ta  cause  near  the  coast  of  a  state  is  hel 
Unduauntu  to  that  State.  Lord  Stowell,  in  180 
•tiit*^*^     mud  islands  fonned  by  alluvium  fn 

sissippi  River  should  for  interna 
purposes  be  held  as  part  of  the  United  States 
In  general,  alluvium  becomes  the  property  of  t 
which  it  attaches,  following  the  Roman  law.^ 
a  river  is  the  boundary,  the  rule  is  well  estat 
islands  formed  on  either  side  of  the  deepest  ( 
long  to  the  state  upon  that  side  of  the  channel: 
fonned  mid-stream  is  divided  by  the  old  channE 
When  a  river's  channel  is  suddenly  changed  s 
entirely  within  the  territory  of  either  state,  thi 
line  remains  as  before  in  the  old  chaimel.  So  also 
ary  line  of  territory  is  not  changed,  even  if  the  be 
be  changed.* 

49.     Qualified  Territorial  JuiisdicuJ 

Two  degrees  of  qualified  territorial  jurisdictio 
cised  in  the  protectorate  and  the  sphere  of  influi 

(a)  The  protecting  state  usually  acquires  the 
over  all  external  affairs  of  the  protected  commi 
including  territorial  waters,  and  assumes  the  din 
international  relations.  A  measure  of  jurisdiction 
temal  affairs  which  may  lead  to  international  co 


K^  »«.»».....  .□  Hall,  Dot«  1,  ji.  120. 

»Tbe  "Anna,"  5  C.  Rob.,  373;  Scott.  684.  '  "Inatitu' 

•Oooley  n,  Golden,  52  Mo,  App.  52;   Scott,  129;  Miasour 
ItW  U.  8.  23;  Nebraska  v.  MiBBouri,  197  U.  S.  577. 
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Kk  aiao  generally  assumed  by  the  protecting  state,  e.g.  treat- 
loieDt  of  foreigners  in  the  protected  territory,  relations  of  pro- 
tected subjects  in  foreign  countries,  use  of  flag, 
etc.     The  conditions  of  protected  states  vary 
greatly,  hardly  the  same  description  holding  for 
my  two.     It  may  be  safe  to  say  that  (1)  the  protecting  state 
inot  be  held  responsible  for  the  establishment  of  any  par- 
■icular  form  of  government;  (2)  a  reasonable  degree  of  secur- 
f  and  justice  must  be  maintained.    As  to  what  constitutes 
"reasonable  degree,"  the  circumstances  of  each  case  must 
termine;  then  the  protecting  state  is  bound  to  afford  such 
Btice  and  security  and  (3)  must  be  able  to  exercise  within 
e  protected  area  such  powers  as  are  necessary  to  meet  its 

sibilities. 

(b)  The  term  "sphere  of  influence"  has  been  used  since 
the  Berlin  Conference,  1884-1885,  to  indicate  a  sort  of 
attenuated  protectorate  in  which  the  aim  is  to 
oi  ^BencA  secure  the  rights  mthout  the  obligations.  First 
applied  to  Africa  in  the  partition  of  the  unex- 
plored interior  among  the  European  powers — Great  Britain, 
Germany,  France,  Italy,  Portugal — it  has  since  been  ex- 
tended to  other  regions.  This  doctrine  of  mutual  exclusion 
of  each  from  the  "spheres"  of  all  the  others  cannot  be  held 
to  bind  any  states  not  party  to  the  agreement. 

The  method  of  exercise  of  "influence,"  while  varying, 
usually  consists  in  making  with  the  native  chiefs  treaties 
which  convey  privileges  other  than  the  cession  of  sovereignty. 
These  privileges  are  often  commercial,  and  may  be  with  the 
■^late  direct  or  agreements  with  some  company  to  whom  the 
_state  has  delegated  a  portion  of  its  authority,  as  in  the  African 
ide  companies. 

"  spheres  of  influence,"  gradually  with  the  growth  of 

r  of  the  influencing  state  and  the  necessity  of  protect- 

l-g  the  "sphere,"  against  other  states,  become  less  vague  in 
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their  relations  to  the  influencing  state  and  merge  into  pro- 
tectorates or  some  other  more  stable  condition. 

This  "sphere  of  influence"  idea,  as  well  as  the  "Hinterland 
Doctrine,"  can  be  of  only  temporary  importance,  owing  to 
the  limited  area  still  open  to  occupation.  It  is  maintained 
that  within  the  "sphere"  the  influencing  state  has  jurisdic- 
tion to  the  exclusion  of  another  state,  and  that  it  has  a  right 
to  occupy  the  territory  later,  if  advisable.  The  influencing 
state  disclaims  all  obligations  i 


SO.    Ifaritime  and  Fluvial  Jiirisdiction 

Wheaton  states  as  a  general  principle  of  maritime 
fluvial  jurisdiction ; "  Things  of  which  the  use  is  inexhaustibl 
such  as  the  sea  and  running  water,  cannot  be  so  approprial 
as  to  exclude  others  from  using  these  elements  in  any  mi 
which  does  not  occasion  a  loss  or  inconvenience  to  the  pi 
prietor."  2    While  the  tendency  of  international  policy 
toward  unrestricted  freedom  of  river  navigation,  yet  t 
principle  as  enunciated  by  Wheaton  cannot  be  said  to 
established    in    practice.    The    American    and    Contineni 
writers  have  generally  favored  the  principle  enunciated  1 
Wheaton.    English  writers  have  contended  against  this  pa 
tion  as  a  right,  but  admit  that  the  principle  is  beeonmii 
estabUshed  by  numerous  treaties  and  conventions.    As 
the  sea,  the  principle  may  be  said  to  be  established. 

51.     Jurisdiction  of  Rivers 

The  jurisdiction  of  rivers  is  a  question  which  is  not  idee 
cal  with  the  right  of  navigation  of  rivers,  and  may  best 
considered  apart.  The  question  of  jurisdiction  is  one 
general  international  principle,  while  the  question  of  rii 

'See  LawreDoe,  153,  161,  194-167;  Reinach, " World  Poiitica,"  pp. 
113,  184. 

at.  D.,  {  103.  p.  274. 
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krigation    is,    in   many  instances,  one  of   particular   pro- 

BioD. 

The  rivers  fall  under  three  classes: — 

1.  Rivers  which  traverse  only  one  state. 

2.  Rivers  which  traverse  two  or  more  states. 

3.  Rivers  upon  the  opposite  banks  of  which  different 

states  have  jurisdiction, 
(o)  Rivers  which  traverse  only  one  state  are  exclusively 
mn  which     within    the   jurisdiction    of   that   state.    This 
iTcraooiiir     jurisdiction  may  extend  even  to  the  forbidding 
•  »uw.  jjf  |.j^g  ^gg  p£  g^  j,jypj.  jjj  other  states,  and  justifies 

the  state  in  prescribing  such  regulations  for  ita  use  aa  it  may 
deem  fit. 
flp)  Rivera  flowing  through  two  or  more  states  are  for 
jee  parts  within  the  boundaries  of  each  state  under  its 
wi  wUch  jurisdiction  for  the  purposes  of  police,  tolls,  and 
ntM  two  general  regulations.  The  right  of  absolute  ex- 
Bveitatei.  gjugjQjj  ^f  ^j,g  co-riparian  states  by  any  one  of 
i  states  through  which  a  river  flows  has  been  the  subject 
much  discus^on,  and  authorities  of  great  weight  can  be 
Ind  upholding  either  side. 

(e)  When  two  states  have  jurisdiction  upon  opposite  banks 
ft  river,  the  jurisdiction  of  each  state  extends  to  the  middle 
of  the  main  channel  or  thalweg.  Before  the 
Treaty  of  Luneville  (Art.  VI),  1801,  it  had 
been  common  to  eoneider  the  limit  of  jurisdic- 
tion of  the  two  etafea  the  middle  of  the  river, 
a  line  much  more  difficult  to  determine,  and  \ 
e  changeable  than  the  channel  line.  The  thalweg  has  been  \ 
uently  confirmed  as  the  accepted  boundary  where  no  con- 
,ions  to  the  contrary  existed.' 
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52.     The  Navigation  of  Rivers 
The  laws  of  jurisdiction  of  rivers  are  generally  accepi 
The  early  idea  that  there  was  a  natural  right  of  navigcUut 
and  imwcent  passage  received  less  support  during  the  i 
teenth  century  than  formerly.    The  history  of  river  navj 
gation    during    the   nineteenth   century,   as   shown    in 
discussions  between  the  representatives  of  various  nationi 
and  in  the  treaties  and  conventions  agreed  upon,  as  weE  as  k 
treaties  and  declarations  voluntarily  made  in  regard  to  navl 
gation  of  rivers,  seems  to  furnish  general  rules: 

(a)  1.  That  international  law  ^ves  to  other  states 
right  of  navigation  of  rivers  wholly  within  the  jurisdiction  J 

another  state. 
2,  That  when  a  river  forms  the  boundary  i 
""  ^^  °°'  two  or  more  states  it  is  open  to  the  navigati 
of  each  of  the  states. 

3.  That  when  a  river  passes  through  two  or  more  stat< 
international  law  gives  no  right  to  one  of  the  states  to  ( 
through  the  part  of  the  river  in  the  other  state  or  statd 
There  is  a  sti'ong  moral  obligation  resting  upon  the  stal 
below  to  allow  freedom  of  navigation  through  the  river  { 
the  states  upon  the  upper  course  of  the  river.     The  right  j 
innocent  "use,  innocent  passage,  freedom  of  river  navigation,  1 
been  maintained  on  various  grounds  and  in  various  forr 
by  many  authorities.'    Those  who  tat:e  a  position  opp( 
to  this  claim  assert  tliat  the  navigation  of  rivers  is,  and  pro 
erly  should  be,  to  avoid  more  serious  complications,  a  matt 
of  convention. 

(b)  In  fact,  since  the  French  Revolution,  the  subject  has  ^ 
frequently  been  a  matter  of  convention  ^  as  to  establish  1 

'Grotius,  II.  ii,  12-14;  Pufendorf,  III.  3,  4;  Vattel,  §§  IM,  12fr-I3l 
132-134;  BluntschK,  |  314;  Calvo,  S5  259,  290-201;  Fiore,  i|  758,  7^ 
CftnwwM-Amari,  "iV&il^,"  j  2,  Ch.  VII,  17;  HeffMr,  S  77;  Wheat.  D.,  ( IV 

'Wheat.  D.,  ii  197-204;  1  Moore,  i  129;  Pradier-Fodfirf,  "Tniti 
If  727-755. 
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ral  principles,  that  in  case  of  no  special  restrictions,  river 
^tion  is  free,  subject  to  such  regulations  as  the  state 
y  having  jurisdiction  may  deem  necessary,  and 
•  by  that  the  privilege  of  navigation  carries  with  it 
itioiis.  j.jjg  ygg  (jf  j^jjg  river  banks,  so  far  as  is  necea- 
for  purpose  of  navigation.' 

53-  Jurisdiction  of  Enclosed  Waters 
)  The  rule  in  regard  to  waters  wholly  within  the  terri- 
of  a  state  such  as  lakes,  etc.,  is  that  the  jurisdiction  is 
ktion  on  exclusively  in  that  state.  The  decisions  of  the 
I  wholly  United  States  Supreme  Court  have  sometimea 
■**■  regarded  the  Great  Lakes  as  "  high  seas,"  though 

iea,  opmions,  and  practice  have  generally  been  such  aa 
\d  find  sanction  only  in  exclusive  jurisdiction.^ 
)  Gulfs,  bays,  and  estuaries  are  regarded  as  within  the 
diction  of  the  state  or  states  enclosing  them,  provided 
^  the  mouth  is  not  more  than  six  miles  in  width. 
>,b»yi,  A  line  drawn  from  headland  to  headland  on 
either  side  of  the  mouth  is  considered  as  the  ' 
*  line  of  the  state,  and  for  purposes  of  maritime  jurisdic-  |' 
-the  marine  league  is  measured  from  this  line.  Waters  ' 
Sg  wider  openings  into  the  sea  have  been  claimed  on 
bI  grounds,  as  the  claim  of  the  United  States  to  terri- 
jurisdiction  over  the  Chesapeake  and  Delaware  ba>'s. 
!e  and  Germany  claim  jurisdiction  over  gulfs  having 
»  not  over  ten  miles  in  width.  Between  states  parties 
saties  special  claims  have  been  made  and  allowed.  These 
stipulations  do  not  necessarily  bind  states  not  parties 
treaty,  e.g.  treaty  between  Great  Britain  and  France, 
"It  is  agreed  that  the  distance  of  three  miles,  fixed 
general  limit  of  the  exclusive  right  of  fishmg  upon  the 
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coasts  of  the  two  countries,  shall,  with  respect  to  bays,  the 
mouths  of  which  do  not  exceed  ten  niiles  in  width,  be  meas- 
ured from  a  straight  line  drawn  from  headland  to  headland."  ' 

More  recent  tendency  is  toward  the  acceptance  of  the 
ten-mile  limit  of  width  of  mouth,  though  there  is  a  reasonable 
claim  that  some  ratio  should  be  fixed  for  very  large  interior 
water  areas  to  wliich  the  entrance,  though  more  than  t«n 
miles,  is  yet  relatively  narrow. 

(c)  Straits  less  than  six  miles  in  width  are  within  the  juris- 
diction of  the  shore  state  or  states.  In  case  two  shores  are 
territory  of  different  states,  each  state  has  juris- 
over  abu™  dictlon  to  the  middle  of  the  navigable  channel. 
Where  a  state  owns  both  shores  of  a  strmt 
which  does  not  exceed  six  miles  in  width,  the  strait  is  within 
its  territorial  jurisdiction,  though  other  states  have  the  right 
of  navigation.  This  right  of  navigation  is  in  general  conferred 
upon  both  merchant  and  war  vessels  of  states  at  peace  with  the 
territorial  power.  These  vessels  must,  however,  comply  with 
proper  regulations  in  regard  to  navigation.  The  claim  to  exclu- 
sive jurisdiction  over  such  narrow  straits  has  been  abandoned. 

The  claim  of  the  king  of  Denmark  to  jurisdiction  over 
the  Danish  Sound  and  the  Two  Belts,  which  entitled  him 
jurUdicUon  '-°  '^^  ^°^'^  upon  vessels  passing  through,  was 
over  the  bascd  on  prescription  and  fortified  by  treaties 

uus  sDun    ,  ^  early  as  the  one  with  the  Hanse  towns  in 
1368.    Against  these  tolls,  as  an  unjust  burden  upon  com- 
merce, the  United  States  protested  in  1848,  at  the  same  tin 
maintaining  that  Denmark  had  not  the  right  of  excluj 
jurisdiction.    The  European  states  in  1857  paid  a  lump  a 
in  capitalization  of  the  sound  dues.    The  United  State 
refusing  to  recognize  the   right  of  Denmark  to  levy  td 
paid  $393,011  in  1857  in  consideration  of  Denmark's  i 
ment  to  keep  up  lighthouses,  etc. 

<  1  Moore,  {  163. 


he  navigation  of  the  Bosphorus  and  Dardanelles  has 
a  subject  of  discussion  and  treaty  since  1774,  when 
■phonu  ^•'^'8'  compelled  Turkey  to  open  these  straits 
to  the  passage  of  merchant  vessels.    War  ves- 
sels were  excluded  till  1856  when,  by  convention 
ehed  to  the  Treaty  of  Paris,  such  vessels  were  admitted 
lecial  purposes  of  service  to  the  embassies  at  Constanti- 
and  protection  of  improvements  on  the  Danube  water- 
By  the  Treaty  of  1871  the  Sultan  may  admit  other 
"vessels,  if  necessary  for  carrying  out  terms  of  the  Treaty 
Bris.    The  United  States  has  never  acknowledged  that  the 
Em  had  the  right  to  exclude  its  war  vessels,  though  always 
i^  permission  of  the  Sultan  to  pass  the  Dardanelles. 
r  a  generally  accepted  principle  the  law  may  be  stated 
illows:  straits  connecting  free  seas  are  open  to  the  navi- 
jn  of  all  states,  subject  of  course  to  reasonable  jurisdic- 
of  the  territorial  power. 

)  Canals  connecting  large  bodies  of  water  have  been 
rded  as  in  most  respects  subject  to  jurisdiction  similar 
to  that  of  straits.    Yet  as  these  canals  are 
'*''"'       constructed  at  a  cost,  they  must  also  be  given 
exemptions    from    certain    restrictions    which 
■ly  apply  to  natural  channels. 
ie  position  of  the  Suez  Canal  as  an  international  water- 
gives  some  indication  of  existing  practice, 
is    to  be   noted,  (1)  that   the   canal   is   an  artificial 
rway;  (2)  that  M.  de  Lesseps,  a  foreigner,  in  1854,  under 
authorization  of  the  Viceroy,  undertook  its  con- 
■**  struction  as  a  business  venture;  (3)  that  it  is 

wholly  within  the  territory  of  Egypt. 
le  case  is  then  one  of  an  artificial  waterway,  constructed 
rivate  capital,  wholly  within  the  territory  of  a  state. 
He   negotiations  continued  from    1869,   when   the  canal 
opened,  to  1888,  when  a  convention  was  signed  by  the 
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Six  Great  Powers,  and  by  the  Netherlands,  Spa 
key,  by  which  the  status  of  the  canai  was  i 
Article  I  of  the  Conventional  Act,  "  The  Suez  Ma 
shall  always  be  free  and  open,  in  the  time  of  w 
time  of  peace,  to  every  vessel  of  commerce  or  of  i 
distinction  of  flag. 

"Consequently,  the  High  Contracting  Parties 
any  way  to  interfere  with  the  free  use  of  the  Ca 
of  war  as  in  time  of  peace. 

"The  Canal  shall  never  be  subjected  to  the 
the  right  of  blockade." 

By  Article  IV,  the  canal  is  not  to  become  the  ba 
action.  The  marine  league  is  to  be  respected  ir 
of  foreign  vessels.  The  twenty-four  hour  period 
between  the  sailing  of  hostile  vessels. 

By  Article  VTI,  the  powers  may  keep  two  wa 
the  "ports  of  access  of  Port  Said  and  Suez,"  tl 
right  shall  not  be  exercised  by  belligerents," 

By  Article  X,  the  territorial  jurisdiction  for 
ministrative  purposes  is  affirmed,  and  likewise  1 
measures  in  Article  XV.' 

This  Suez  Canal  of  such  great  international  in 
by  this  convention  within  the  jurisdiction  of  Egj 
powers  have  assumed  to  provide  that  this  jurist 
not  be  exercised  in  such  a  way  as  to  prevent  innod 

The  Hay-Fauncefote  Treaty  of  1901,  settin( 

Clayton-Bulwer  Treaty  of  1850,  leaves  to  the  Ui 

large  jurisdiction  over  such  canal 

determine  to  construct  across  the  Ce 

ican  Isthmus,  and  it  is  also  provid 

canal  shall  be  neutralized  substantially  as  in  the 

forth  in  the  Convention  in  regard  to  the  Suez  C 

"Stu 
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te  canal  at  Corinth,  shortening  somewhat  the  route  to 

Bie  Black  Sea  and  Asia  Minor,  was  opened  in  1893.    Thia 

canal  does  not,  like  the  Suez,  greatly  change 

Eieiou^        the  current  of  the  world's  intercourse,  and  is 

entirely  within  the  jurisdiction  of  Greece, 

Similarly  the  canal  at  Kiel,  opened  in  1896,  is  wholly  within 

Uie  jurisdiction  of  Germany. 

54.     The  Three-mile  Limit 

(a)  One  of  the  most  generally  recognized  rules  of  intcma- 
lal  law  is  that  the  jurisdiction  of  a  state  extends  upon  the 
■BMtt  tnd  open  sea  to  a  distance  of  three  miles  from  the 
taottb*  low-water  mark.  In  the  words  of  the  Act  of 
'*^'  Parliament  passed  in  consequence  of  the  case  of 

Franetmia,^  1878  (41  and  42  Victoria,  c.  73),  "The  terri- 
1  waters  of  Her  Majesty's  dominions,  in  reference  to  the 
,  means  such  part  of  the  sea  adjacent  to  the  coast  of  the 
ited  Kingdom,  or  the  coast  of  some  other  part  of  Her 
ESty's  dominions,  as  is  deemed  by  international  law  to 
kithin  the  territorial  sovereignty  of  Her  Majesty;  and  for 
purpose  of  any  offence  declared  by  this  Act  to  be  within 
jurisdiction  of  the  Admiral,  any  part  of  the  open  sea 
I  one  marine  league  of  the  coast  measured  from  low- 
>r  m^-k  shall  be  deemed  to  be  open  sea  within  the  terri- 
U  waters  of  Her  Majesty's  dominions."  The  three-mile 
t  became  more  and  more  generally  recognized  after  the 
lication  of  Bynkershoek's  "De  Dominio  Maris,"  in  which 
eouDCtat£8  the  principle  that  the  territorial  jurisdiction  I 
s  where  the  effective  force  of  arms  ends,  which  being  j 
roximately  three  miles  from  shore  at  that  time,  has  since 

n  usually  accepted. 

i)  For  special  purposes  a  wider  limit  of  jurisdiction  is 
ctained  and  sometimes  accepted  by  courtesy,  though  it 
'  See  RegiiiA  o.  Keyn,  2  L.  R.  (Ezch.  Div.),  63;  Scott,  154. 
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is  doubtful  whether  any  state  would  attei 
sition  against  a  protest  from  another  atate. 

based  on  the  jurisdiction  over  fi 
forcement  of  revenue  laws,  and  tl 
of  neutrality.  Such  claims  as  the 
claims  to  the  "  King's  Chambers," 
1604  to  be  bounded  by  a  "strai, 
from  one  point  to  another  about  the  realm  o; 
from  the  Lizard  to  Land's  End,  would  not  now 
support;  and  since  the  rejection  of  the  claims 
States  by  the  Bering  Sea  Tribunal,  it  can  U 
that  the  expansion  of  territorial  jurisdiction 
sea  will  only  come  through  the  consensus  o 
desirability  of  some  new  regulations  upon  mar 
was  well  shown  in  the  discussions  of  the  Inst 
national  Law  at  its  meeting  in  Paris  in  1894.' 

Within  the  three-mile  limit  the  jurisdictii 
commercial  regulations,  rules  for  pilotage  a 
sanitary  and  quarantine  regulations,  contrc 
revenue,  general  police,  and  in  time  of  war  to  tl 
of  neutrality. 

55.    Jurisdiction  over  Fisherie; 

The  existence  of  fisheries  has  given  rise  ti 
claims  to  extension  of  maritime  jurisdiction. 

(a)  As  a  general  rule,  the  right  of  fishing  o 

belongs  to  all  states  alike,  but  each  must  res; 

,      of  othera.    In  order  that  these  r 

TiMng  on  the  , 

high  tea  x  rigbt  denned,  it  has  m  many  cases  I 
belonging  to  ^q  resort  to  conventions.  One 
lent  examples  of  this  kind  is  si 
vention  in  regard  to  the  North  Sea  Fisheries,  '. 
which  Belgium,  Denmark,  France,  Germany, 
'  Annuaire  XIII,  32S.  , 
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'olland  are  parties.  The  cruisers  of  any  of  these  states 
present  tlie  case  of  the  fishing  vessel  violating  the  regu- 
Ds  of  the  convention  in  the  country  to  which  the  vessel 
but  the  trial  and  penalty  belong  to  the  country  of 
el.t 

Special  privileges  granted  by  one  state  to  another, 

or  secured  by  custom,  become  servitudes,  as  in 

In^hiiiK  ^^^  ^^^  °^  ^^^  Canadian  fisheries,  and  must 

Ui«  case     depend  upon  the  interpretation  of  the  treaties 

by  which  they  were  granted. 

By  the  Treaty  of  1783  the  United  States  has 
right  of  fishing  on  certain  parts  of  the  coast  of  tlie  BriW 
)ominion  in  North  America. 

!at  Britain  claimed  that  these  rights  were  annulled  by 
treaty  of  Ghent,  1S14,  which  put  an  end  to  the  War  of 
I  as  that  treaty  was  silent  upon  the  subject.  The  United 
9  declared,  "  they  were  not  annulled  by  the  war  as  they 
enjoyed  by  the  colonists  before  the  separation  from 
ind  in  1783,  and  bo  existed  perpetually  independent  of 
r." 

B  claim  was  adjusted  by  the  Treaty  of  1818,  which  gave 
le  United  States  permission  to  take  fish  on  certain  parts 
coast  of  Newfoundland  and  Labrador,  to  dry  and  cure 
in  certain  inlets,  and  to  enter  other  inleta  for  shelter, 
I,  and  supplies. 

lutes  arising  under  this  treaty  were  settled  by  the 

ty  of  1854,  which  gave  to  Canadian  fishermen  certain 

of  fishing  along  the  eastern  coast  of  the  United  States 

of  the  thirty-sixth  parallel  of  latitude. 

United  States  took  action  to  terminate  this  treaty  in 

hd  with  its  terms  in  1866.    The  conditions  of  the  Treaty 

k]8  revived. 

Treaty  of  Washington,  1871,  practically  reestablishes 

•  Lawrence,  pp.  138,  182, 
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the  provisions  of  the  Treaty  of  1854,  specif; 
difference  in  value  between  the  rights  granted 
to  the  other  should  be  determined  by  a  conn 
commission  awarded  $5,500,000  to  Great  Brita 

In  accord  with  the  provisions  of  the  Treaty  o 
terminated  by  the  United  States  in  1886,  the 
the  Treaty  of  1818  again  coming  in  force, 

A  law  of  March  3,  1897,"  provides  that  the  P 
in  certain  contingencies  deny  vessels  of  the  BritL 
of  North  America  entry  into  the  waters  of  the  I 
and  may  also  prohibit  the  importation  of  hi 


These  fisheries  continued  to  be  the  subject  of 
negotiations,  and  Tnodi  vivendi  were  from  time  U 
upon  between  the  United  States  and  Great  B 
length  under  the  provisions  of  the  Arbitration  Ti 
4,  1908,  between  the  two  states,  the  dispute  wj 
the  Hague  tribunal  for  adjudication  in  accorc 
special  agreement  of  January  27,  1909.* 

(c)  Another  question  which  has  given  rise  1 
cussion  is  that  of  the  soal-fishing  in  Bering  Se, 
In  1821  Russia  claimed  that  the 
question  ol  of  latitude  51°  was  mare  clausum. 
teai-&tbhig  in  States  and  Great  Britain  denied  thi 
conventions,  1824  and  1825,  Russif 
these  nations  rights  of  navigation,  fishing,  et( 
United  States  in  1867  acquired  Russian  Americ; 
assumed  importance.  As  the  Canadian  fisheni 
restrained  by  the  laws  binding  the  United  Stat 
it  was  feared  that  the  seal  would  become  extii 
three  Canadian  schooners  were  by  decree  of  the 
of  Sitka  confiscated  for  the  violation  of  the  laws 
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in  regard  to  seal-fishing,  the  judge  charging  the  jury 
he  territorial  waters  of  Alaska  embraced  the  area 
ed  by  the  limits  named  in  the  treaty  of  cession  to  the 
States  of  1867  as  those  "within  which  the  territorieB 
ominioQ  conveyed  arc  contained."  *  This  act  with 
of  similar  character  led  to  a  formal  protest  by  Great 

questions  in  dispute  were  referred  to  a  court  of  arbi- 
which  decided  against  the  claims  of  the  United  States, 
g  that  the  sea  referred  to  as  the  Bering  Sea  was  mare  I 
I,  and  denying  that  the  United  States  acquired  juris- 
by  prescriptive  right  from  Russia  in  1867.  It  was 
)cided  that  the  United  States  had  no  right  of  property 
Beals  in  the  open  sea,  and  that  the  destruction  of  these 
was  contrary  to  the  laws  of  nature.  The  United 
and  Great  Britain,  however,  entered  into  an  agreement 
ird  to  the  protection  and  taking  of  the  seals  by  their 
Is.  Other  nations  were  also  to  be  asked  to  become 
to  the  agreement.  2 

[fl,y  be  regarded  as  finally  established  that  fishing  in 
sea  is  free  to  all,  though  of  course  states  may  by 
lions  establish  regulations  which  shall  be  binding 
keir  subjects. 

56,    Jtirisdiction  over  Vessels 

.e  present  time  every  vessel  must  be  under  the  juris- 
of  some  state. 

!s  are  divided  into  two  general  classes. 

(1)  Public  vessels,  which  include  ships  of 
.    war,  government  vessels  engaged  in  public 
service,  and  vessels  employed  in  the  service 
ite  state  and  in  command  of  government  officers. 

i;  also  27  TJ.  S.  SU.  at  Large,  947. 
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(2)  Private  vessels,  owned  by  individuaia 
regulations  varying  in  different  stat«i. 

(b)  The  nationality  of  a  public  vessel  is  deten 
Sag.    In  an  extreme  case  the  word  of  the  co 

held  to  be  sufficient  proof. 
veiiei  detet-         I"  <'Hse  01  &  pnvate  vessel  the  fii 
minad  by  iu      mon  evidence,  but  in  case  of  doul 
K     p&pen.    j^^^  show   to  propcT    authotitiefl 
which  certify  ita  nationality. 

(c)  The  general  exercise  of  jurisdiction  over 
senta  four  different  aspects  as  foilowa; 

(1)  Upon  the  high  seas  w 
azercUe  oiim  waters  the  juriBdiction  of 

of  jiiiiidiction    its  public  and  private  vessels 

OTer  veBi«la.        ,         ,, 

for  all  cases. 
(2)  Over  public  vessels  in  foreign  waters, 
tion  of  the  state  to  which  a  public  vess 
exclusive  for  all  matters  of  internal  econoti 
eels  are  subject  to  port  regulations  in  mattt 
age,  public  safety,  etc.  As  Dana  says  in 
Wheaton;  "It  may  be  considered  as  establisi 
that  the  public  vessels  of  a  foreign  state  o 
the  jurisdiction  of  a  friendly  state,  are  exe 
forms  of  process  in  private  suits,"  '  In  gei 
the  waters  of  all  states  are  open  to  the  V( 
of  all  other  states  with  which  they  are  at 
is  a  matter  of  courtesy  and  not  of  right,  a 
Bometinaes  denied,  as  by  the  provision  of  t 
Berlin,  1878:  "The  port  of  Antivari  and  a 
of  Montenegro  shall  remain  closed  to  the 
of  all  nations."  ^  Various  regulations  may  i 
out  offense,  notice  of  arrival,  probable  dur 
rank  of  commander,  etc, 

» Note  63,  i  105.  '  IV  IlerUlet, ! 
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'boats,  rafts,  etc.,  attached  to  a  vessel  of  war  are  re- 

as  a  part  of  the  ship  while  engaged  in  the  public  service. 
e  there  is  some  difference  of  opinion  as  to  the  immu- 
if  the  persons  belonging  to  a  ship  of  war  in  a  foreign 
harbor,  a  generally  admitted  rule  seems  to  be 
that  while  the  persons  of  a  ship  of  war  are  en- 
gaged in  any  public  service  that  ia  not  prohib- 

■  the  local  authorities,  such  persons  are  exempt  from 
irisdiction.  The  ship's  crew  would  not  be  arrested 
iained  by  local  authorities  for  minor  breaches  of  local 
X>DS,  though  they  might  be  sent  on  board  their  vessel 
fttement  of  reasons  for  such  action.  If  the  action  of 
W  constitutes  a  violation  of  the  law  of  the  country 
h  they  belong,  the  commander  of  the  ship  may  punish 
ud  report  his  action  to  the  local  authorities.    In  case 

rof  serious  nature  the  commander  may  turn  the 
over  to  the  local  authorities,  but  must  assure  them 
Hal. 

bmmsnder  of  a  vessel  is,  of  course,  always  responsible 
>ome  government,  and  his  action  may  become  the 
of  diplomatic  negotiations. 

Iiiestion  of  right  of  asylum  on  board  a  ship  of  war  < 
a  much  discussed.  First,  most  civilized  states  now 
^  afford  asylum  on  board  their  ships  of  war  to 
fcoBrd  those  who,  in  the  less  civilized  regions,  flee  from 
'*'"  slavery.^  Second,  in  cases  of  revolution  ships 
wmetimea  afford  refuge  to  members  of  the  defeated 
ikough  the  ship  of  war  may  not  be  used  as  a  safe 
Om  which  further  hostilities  may  be  undertaken, 
commander  may  afford  asylum  to  political  refugees 
rcumstances  which  he  thinks  advisable.  Fourth,  in 
ere  asylum  ia  granted  to  offenders  whether  political, 
*c  of  treaty  right)  criminal,  if  the  request  of  the  local 

■  _Art.  28,  Gen.  Act  Bmasela  Conterenoe,  July  2,  1890. 
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authorities  for  the  release  of  the  criminal 
commander  of  the  ship,  there  is  no  recoui 
diplomatic  chamiels  through  extradition. 

The  immunities  granted  to  vessels  of  h 
erally  conceded  to  other  vessels  strictly  upi 
munuoiU^.  «-g-  carrying  an  ambassador  1 
ofTeeiehiii  largest  possible  exemption  is 
pobUciwi^lo*.  conveying  the  sovereign  of  i 
transporting  military  forces  in  command  c 
missioned  government  officers  are  usually  gn 
accorded  to  men-of-war. 

(3)  Over  private  vessels  in  foreign  wi 
of  jurisdiction  claimed  by 
varies. 
The  principle  which  is  meet 
iniordgn  favor,   as  shown  by  practice 

witwi.  stipulation,  was  stated  by  Chief 

1886  aa  follows:  "Disorders  which  disturb  o 
the  ship,  or  those  on  board,  are  to  be  dealt 
by  the  sovereignty  of  the  home  of  the  ship; 
disturb  the  public  peace  may  be  suppress 
be,  the  offenders  punished  by  the  proper  ai 
local  jurisdiction."  ' 

The  position  of  France  is,  briefly,  to  ass 

tion  over  foreign  merchantmen  within  her  p< 

where  the  act  affects  some  person  other  thai 

to  the  ship,  where  the  local  authorities  are 

upon  to  interfere,  or,  when  the  order  of  the  p 

The  British  Territorial  Waters  Jurisdictic 

[  28,  1878,  gives  jurisdiction  to  the  authorit 

1  committed  within  the  marine  league,  even 

'  are   not    anchored   but   merely  passing   th 
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k}  This  is  an  extreme  position,  and  not  supported  by 
Bt  authorities,  even  in  Great  Britain. 
[  position  of  France,  as  stated  above,  is  open  to  little 
Ion  either  in  practice  or  theory,  and  is  more  and  more 
■Dg  a  form  of  treaty  agreement,  and  may  be  consid- 
nierally  approved.  Where  these  principles  are  adopted 
kiadiction  of  breaches  of  order  within  the  ship  raay  be 
id  to  the  consul  who  has  jurisdiction,  and  if  necessary 
Br  call  upon  the  local  officers  to  assist  him  in  enforcing 
Ihority. 

[(4)  In  recent  years  special  exemption  from  jurisdic- 
pn  has  been  accorded  to  certain  semir-public  vessels 
R^  engaged    particularly    in    the    postal    and 

^tionof  scientific  service.  Vessels  in  the  postal 
b-pnbiie  service  have  by  treaties  been  accorded 
r^'  special   freedom   from  customs  and   port 

bulations;  and  by  the  Convention  between  Great 
Fitain  and  France,  August  30,  1890  (Art.  9),  it  is  agreed 
Bt  in  time  of  war  such  vessels  shall  be  free  from  moles- 
tion  till  one  of  the  states  shall  give  formal  notice  that 
munication  is  at  an  end. 

57.    ASrial  Jurisdiction 

I  the  development  of  wireless  telegraphy  and  with  the 
[the  atmosphere  as  a  highway  for  airships,  balloons, 
^ere  have  arisen  questions  in  regard  to  aerial  jurisdic- 
Kt  is  generally  recognized  that  the  state  possessing 
"  il,  maritime  and  fluvial  jurisdiction  has  jurisdiction  in 
Ikosphere  alxive.  Already  states  have  begim  to  regulate 
f  of  the  wireless  telegraph  by  the  Convention  of  Berlin  of 
iljer  3,  1906,  In  a  preliminary  statement,  the  Institute 
national  Law  in  1906,  declared  that  "  The  air  is  free. 
ave  over  it,  in  time  of  peace  and  in  time  of  war,  only 
» StatuteH,  41  and  42,  Vict.,  p.  579. 
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the  rights  necessary  for  preservation."  Each  sb 
judge  for  itself  what  the  extent  of  these  rights  m^ 
the  case  within  fairly  definite  hmits  with  refereDCBil 
time  jurisdiction;  e.g.  photographing  of  fortlfica^ 
be  prohibited  from  ships  upon  the  water  or  from  st^ 
Mr.  The  extent  to  which  a  state  may  exercise  its  ja 
will  be  determined  in  large  measure  by  the  limits  of 
tive  control  of  the  atmosphere. 

58.    Jurisdiction  over  Persons — ITatioiitBty 

Under  the  discussion  of  jurisdiction  of  the  sti 
persons  comes  the  question  of  nationality.  N<l 
involves  the  reciprocal  relations  of  allegiance  and  ft 
on  the  part  of  the  person  and  state.  It  corresponi 
zenship  In  the  broad  sense  of  that  term.  In  gaienl 
may  exercise  jurisdiction  over  its  own  subjects  of 
as  it  nil],  and  the  relations  of  a  state  to  its  citizens  an 
of  municipal  law  only. 

Persons  who  owe  allegiance  to  a  state  and  are  a! 
its  protection  are  in  some  recent  treaties  called  nuli 
that  state. 

A  state  exercises  jurisdiction  over  all  pereons  i 
limits  except  certain  officers  of  other  states  by  exteni 
entitled  to  exemption  from  local  jurisdiction.  In 
the  Eastern  states  citizens  of  Western  states  arc  I 
exempt  from  certain  local  laws.  This  last  exempl 
properly  be  said  to  be  by  local  law,  as  a  11 
comes  a  part  of  the  state  law  for  the  subjects  upcl 
touches. 

The  jurisdiction  also  varies  with  the  status  of  tl 
U  regards  his  relations  to  other  states.  The  coi^ 
in  regard  to  nationality  forms  an  important  part< 
irUematiojuU  law. 
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^^BT  Jurisdiction  over  Natural-born  Subjects 
3ren  bom  wittiin  a  state  of  which  the  parents  are 
IS  are  natural-bom  subjects  of  that  state.    Such  per- 
re  fully  under  the  local  jurisdiction, 
odlings,  because  of  the  uncertainty  of  parentage,  are 
»red  subjects  of  the  state  in  which  they  are  found. 
Jtiniate  children  take  the  nationality  of  the  mother, 
ied  they  are  bora  in  the  state  of  which  the  mother  is 

great  bulk  of  the  population  of  all  states,  except  those 
tecently  founded,  is  natural-born,  and  therefore  fully 
local  jurisdiction. 

60.    Jurisdiction  over  Foreign-bom  Subjects 

.  the  general  principle  that  each  state  determines  citi- 
a  by  its  own  laws.  The  status  of  persons  born  abroad 
Ecome  very  uncertain  by  virtue  of  the  conflict  of  laws  ■ 
state  of  which  one  or  both  the  parents  are  citizens 
3  state  in  which  the  child  is  bom. 
B  laws  in  regard  to  children  bom  to  parents  while 
ling  in  foreign  countries  may  be  classified  as  follows: — 
jChe  child  born  in  the  foreign  country  is  a  subject  of 
^  of  which  his  parents  are  citizens.  That  the  child 
I  inherits  the  nationality  of  his  father  is  a  com- 

Lj?^,,     mon    maxim    known    as    jiis  sanguinis.    The 
[  United  States  law  says:  "All  children  hereto- 

am  or  hereafter  bom  out  of  the  limits  and  jurisdiction 
pUnited  States,  whose  fathers  were  or  may  be  at  the  time 
Br  birth  citizens  thereof,  are  declared  to  be  citizens  of 
lited  States;  but  the  rights  of  citizenship  shall  not 
i  to  children  whose  fathers  never  resided  in  the  United 
The  jus  sanguinis  is  followed  by  Austria,^  (Jer- 
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many,'  Hungary,^  Sweden,'  Switzerland,* 
the  smaller  European  states. 

(6)  Certain  states  follow  the  rule  ot  jus  sdi 
that  the  place  of  birth  determines  the  natior 

Britain,  by  Article  4  of  the  Act  of 
S'sS**"        ***°P^    ^^^    principle.     By    the 

Amendment  of  the  Constitution  ( 
States,  "  AH  persons  born  or  naturalized  in  the 
and  subject  to  the  jurisdiction  thereof,  are  c: 
United  States  and  of  the  state  wherein  they 
laws  of  the  United  States  have  given  rise  to  ma 
Portugal  and  most  of  the  South  American  sta' 
jus  soli. 

(c)  Other  states  follow  sometimes  the  jus  sm 
times  jtis  soli,  and  sometimes  modifications  c 

The  laws  of  Belgium  and  Spain  rej 
to'uw"'^"         of  an  alien  as  an  alien,  though 

majority  the  cliild  may  choose  tl 
of  the  country  of  his  birth.  The  French  1 
2&-2S,  1889,  and  July  22,  1893,  consider  as 
children  bom  abroad  to  French  citizens,  also 
of  foreigners  born  in  France,  unless  these  childr 
year  after  attaining  majority  elect  the  nation 
parents.  Most  states  allow  the  descendants  bo 
ers  sojourning  within  their  limits  to  elect  their 
attaining  noajority,  Switzerland,  however,  si 
tains  the  jus  sanguinis,  without  according  any 
descendants  born  to  foreigners  within  her  lim 
own  subjects  born  abroad  except  by  formal  n 
citizenship.  Thus  the  child  of  a  citizen  of  Sw: 
in  France  would  be  by  French  law  a  citizen  of  I 
Swiss  law  a  citizen  of  Switzerland. 
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the  law  of  Germany,  a  citizen  of  Germany  sojourning 
han  ten  years  abroad  nithout  registration  at  his  con- 
loses  his  German  citizenship,  without  necessarily 
iig  the  citizenship  of  the  country  of  his  sojourn,  thereby 
iig  hdmatlos,  or  a  "  man  without  a  country." 
he  present  time  the  laws  in  regard  to  descendanta 
I  parents  sojourning  in  a  foreign  state  show  the  mdest 
y  and  give  rise  to  unfortunate  complications.' 

Jurisdiction  by  Virtue  of  Acquired  Nationality 
jurisdiction  of  a  state  extends  to  those  who  volun- 
icquire  its  citizenship.* 

i.  woman  in  most  states  by  marriage  acquires  the 
Jity  of  her  husband.  In  some  of  the  South  American 
states  the  husband  acquires  the  citizenship  of  his 
■*••  wife.  By  the  law  of  Belgium,  August  6,  1881, 
the  law  of  France,  June  26,  1889,  it  was  made  easier 
igners  who  had  married  women  natives  of  those  states 
lire  Belgian  or  French  nationality  respectively.  The 
States  law  holds  that  a  woman  marrying  a  citizen  of 
Sted  States  acquires  his  nationality.  An  American 
.on  marrying  a  foreigner  takes  his  nationality,  but  on 
rtion  of  marital  relations,  she  may  regain  American 
lity  by  registering  within  one  year  before  a  United 
lonsul  or  by  residence  within  the  United  States,^ 
.  state  may  acquire  jurisdiction  over  persons  by  nat- 
ion, which  is  an  act  of  sovereignty  by  which  a  for- 
is  admitted  to  citizenship  in  another  state.  The 
of  naturalization  is  in  accord  with  local  law  and  varies 
in  different  states.^     The  law  of  the  United  States 

idier-Fod^rf,  1648-1G53;  Van  Djrne,  " Citiienahip  of  the  United 

Dyne,  "Law  of  NaturaliBalioa  ot  the  United  States." 
S.  at  Large,  590;  I  Gould  and  Tucker,  479:  2  Und.,  178. 
dier-FoderS,  1656  ff.;  U.  S.  Sta.  1905-6,  Ft.  I,  fiM,  Act  June 
K.  J- 1.  L.  Doc.,  p.  31. 
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prescribes  that  Congress  has  power  "  to  estaW 
rule  of  naturalization."  •     The  foreigner  desii 

tion  in  the  United  States  must  c 
By  naturaB-       before  a  couft  "  two  ycars,  at  lei 

admission,  and  after  he  haa  reat 
eighteen  years,"  his  intent  to  become  a  citiz 
years  of  residence  and  within  seven  years  of  tl 
tion,  he  may  obt^  citizenship  by  taking  a 
pance  to  the  United  States  and  of  renunciatic 
country.^ 

(c)  A  state  may   acquire  jurisdiction    ov 
annexation  of  the  territory  upon  which  the 

territory  may  be  acquired  by  ces 
oi^t^Mar'*''  purchase,  conquest,  etc.  The  co 
transfer  of  allegiance  from  the 
possessing  the  territory  ig  usually  fixed  by  th' 
transfer  is  known  as  collective  naturalizatioi 
Ordinarily  a  right  to  choose  the  allegiance 
is  left  to  the  inhabitants  of  an  annexed  territ 
from  the  new  jurisdiction  is  usually  required  if 
does  not  choose  to  change  his  allegiance.  If 
does  not  take  any  action,  it  is  held  that  he 
transfers  his  allegiance  unless  there  are  spec 
visions.^ 

(d)  The  effect  of  naturalization,  whatevea 
is  to  make  the  person  a  citizen  of  the  state 

is  admitted,  and  over  him  that  l 
S.Vr.'i    *««°°  i"  "^  Pl'>««'  °"«e  the 

the  state  whose  allegiance  he  h 

There  may  be  conflict  in  the  laws  determinin 

to  his  native  state  of  a  person  who  has  renoi 

giance  to  one  state  by  naturalization  in  anoth 

'  Constitution  of  D.  S,,  Art.  I,  |  8. 

'  34  Sta.  at  Large,  590;  I  Gould  anc)  Tucker,  fiI3: : 

■  2  Prwlier-Focferf,  863;  3  ibid.,  1671  ff. 
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gO^^^^^^^^Bat  be  becomes  entitled  to  all  the  privileges 
of^^^^^^^^Bne  state  of  his  new  allegiance,  except  that 
when  he  is  within  his  first  state  he  becomes  liable  for  the 
performance  of  any  obligation  which  he  may  have  incurred 
prior  to  hia  naturalization,' 

A  state  may  determine  what  conditions  must  be  fulfilled 
m  order  to  constitute  a  valid  severance  of  allegiance.  Laws 
are  diverse  upon  this  subject.  Many  states  have  maintained, 
and  some  still  maintain,  that  allegiance  is  inalienable,^  Eng- 
land formally  maintained  this  principle  till  1S70,  and  her 
attempts  to  enforce  the  principle  brought  on  the  War  of  1812 
trith  the  United  States. 

in  certain  countries,  as  in  the  United  States  and  Switzer- 
land, minor  children  are  held  to  follow  the  allegiance  of  their 
father  in  case  of  naturalization.     The  French  law  claims 
lat  the  minor  child's  nationality  Ls  that  of  his  birthplace, 
e  subject  has  been  determined  in  some  instances  by  treaty 
lion,  yet  must  be  considered,  like  many  questions  of 
iralization,  as  unsettled. 

my  states  distinguish  in  law  and  more  in  practice  between 
t  naturalization  which  carries  with  it  protection  of  the 
!  and  allegiance  of  the  subject  (jiaturalisation  ordinaire) 
Kud  that  oaturalization  which  carries  full  political  privileges 
igrande  naturalisation). 
(e)  The  fact  that  a  person  has  taken  the  preliminary  steps 
1  acquiring  the  nationality  of  a  foreign  state,  by  mak- 
ing a  declaration  of  his  intention  or  otherwise, 
may  give  the  state  to  which  the  person  has 
aaeumed  an  inchoate  allegiance  the  right  of  pro- 
i  of  the  declarant  against  third  states,^  though  not 
•ily  against  the  native  state  of  the  declarant,*  Of  the 
B  to  be  accorded  to  one  who  has  declared  his  intention 
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to  become  a  citizen  of  the  United  States,  Secretarj 
said,  "The  declaration,  indeed,  is  prima  facie  evidei 
the  person  who  made  it  was,  at  its  date,  domiciled 
United  States,  and  entitled  thereby,  though  not  t<i 
certain  rights  of  a  citizen,  and  to  much  more  conai 
when  abroad  than  is  due  to  one  who  has  never  bea 
country;  but  the  declarant,  not  being  a  citizen  UD 
laws,  even  while  domiciled  here,  cannot  enjoy  all  ll 
ot  citizenship  either  here  or  abroad";  *  and  Mr.  Ma 
sayg  of  the  papers  proving  domicile,  "And  to  thii 
certificate  .  .  .  the  European  authorities  are  at  lil 
pay  such  respect  as  they  think  proper,"  ^ 

In  1853  a  case  arose  in  which  the  United  States  I 
"It  is  a  maxim  of  international  law  that  domicilE 

national  character;  .  .  .  international  1 
kbmijl  °°'y  ^°  *^^  national  character  in  det 

what  country  has  the  right  to  protfil 
person  goes  from  this  country  abroad,  with  the  na 
of  the  United  States,  this  law  enjoins  upon  other  ni 
respect  him,  in  regard  to  protection,  as  an  American  d 
This  statement  was  made  in  support  of  the  position 
by  the  United  States  in  the  case  of  one  Martin 
Koszta,  a  Hungarian  refugee  of  1848-1849,  went  to 
was  imprisoned,  later  was  released  on  condition  o| 
the  country,  went  to  the  United  States,  declared  his  i 
to  become  a  citizen,  and  in  1853  returned  to  Turl 
went  into  business  at  Smyrna,  obtained  there  a  trave 
certifying  that  he  was  under  protection  of  the  Unite 
was  seized,  thrown  into  the  sea  by  persons  employe 
Austrian  consulate,  and  was  picked  up  by  an  Austri 
of-war,  Hitssar.    The  consul  of  the  United  Statei 

'  3  Moore,  {  502,  Marey  to  Seibela,  May  27,  1854. 
'  3  Hoore,  %  502,  Marcy  to  Fay,  May  27,  1854. 
'  2  Moore,  §5  197,  200,  287;  3  Moore,  S  490;  5  Moore,  £  87a 
Huselmann,  Bept.  26,  1653. 


r 


JURISDICTION  137 

ed,  but  the  captain  of  the  Hussar  held  Koszta.  The 
d'affaires  requested  the  aid  of  a  United  States  nmn- 
ir,  whose  captain  demanded  Koszta's  release.  To  avoid 
ict  in  the  port  the  mediation  of  the  French  consul  was 
rted,  and  Koszta  was  intrusted,  pending  settlement  of 
to  the  French  consul.  Finally  Koszta  was  allowed 
ium  to  the  United  States,  though  Austria  maintained 
Ight  to  proceed  against  him  if  he  returned  to  Turkey. 
[Init^  States  in  this  case  undoubtedly  took  an  extreme 
Ion  in  its  claim  of  jurisdiction. 

an  act  of  March  3,  1863,  the  United  Stat«a  declared 
those  who  had  taken  the  preliminary  oath  of  intention 
to  become  citizens  were  liable  to  military  ser- 
vice.    Upon  protest  by  foreign  nations  against 
this  act  of  Congress,  the  President,  by  proclama- 
tion, annomiced  that,  as  it  had  been  claimed 
"such  persons,  under  treaties  or  the  law  of  nations, 
&  right  to  renounce  that  purpose,  and  to  forego  the 
ges  of  citizenship  and  residence  within  the  United 
under  the  obligations  imposed  by  the  aforeswd  act  of 
as,"  •  to  avoid  all  misapprehension,  the  plea  of  alienage 
1  be  accepted  for  sixty-five  days,  during  which  time  such 
as  had  only  declared  their  intention  to  become  citi- 
might  depart. 

position  in  the  Koszta  case,  where  the  claim  to  the 
E*ion  of  the  United  States  was  made  when  the  inchoate 
was  in  trouble,  and  the  claim  of  the  inchoate  citizens 
jounce  their  allegiance  when  the  state  was  in  difficulties, 
some  of  the  problems  to  which  the  diverse  laws  and 
ices  in  regard  to  naturalization  have  given  rise. 
►  municipal  laws  of  some  of  the  local  states  of  the 
d  States  admit  to  all  political  privileges  of  the  local 
those  who  have  taken  the  first  steps  toward  naturaliza- 
6  Mesesgea  and  Papers  ol  Fresideuts,  16S. 
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tion.  It  is  generally  conceded  that  such  as  have  exercised 
the  privileges  of  full  citizens  can  properly  be  held  to  the  obli- 
Munidpii  lawB  g^tions  of  full  citizens,  as  was  declared  in  the 
and  naturali-      above  proclamation. 

IB  on.  rpj^g  inconsistencies  in  regard  to  jurisdiction 

over  those  naturalized  or  incompletely  naturalized  are  grad- 
ually yielding  to  treaty  provisions  which  distinctly  determine 
the  position  of  such  persons. 

62.    Jurisdiction  over  Aliens 

Citizens  of  one  state,  when  sojourning  in  a  foreign  state, 
have  a  dual  relationship  by  which  they  may  claim  certaia 
privileges,  both  from  their  native  state  and  from  the  foreiga 
state. 

(a)  Tlie  native  state  naturally  has  jurisdiction  of  a  qualified 
sort  over  its  subjects  even  when  they  are  in  a  foreign  state. 
(1)  The  right  to  make  emigralion  lawt 
dioUoD  orer        ^^Y    'ead    to    restrictions    binding   in  a 
■Dblecu  foreign    state,     A    state    may   banish   iM 

I  '        '  subjects.     No  other  state  is  obliged  to  re- 

ceive them,  however. 

(2)  A  state  may  recaU  its  citizens  for  special  reasom, 
as  in  the  case  of  Greece  in  1897,  when  Greek  citizens  were 
recalled  for  military  service. 
I  (3)  There  is  much  difference  of  opinion  upon  the  que*  | 

tion  of  penal  jurisdiction  of  the  native  state  over  its  9 
jects  who  have  committed  crimes  in  a  foreign  state, 
general  American  and  English  authorities  agree  1 
penal  law  is  territoriaL    Some  of  the  continental  autli 
ties  take  the  view  that  a  citizen  on  his  return  mayl 
punished  for  crimes  committed  in  a  foreign  state. 
English  law  takes  this  position  in  cert^n  crimes, 


treason,  bigamy,  aod  premeditated  murder.  Usually  a 
crime  committed  upon  a  vessel  in  a  foreign  harbor  is 
held  as  within  the  jurisdiction  of  the  state  of  the  vessel's 
registry. 

(4)  A  state  may  interfere  to  protect  its  subjects  in  a 
foreign  state,  thus  extending  its  authority  in  their  behalf. 
This  has  been  frequently  done  to  protect  Western  so- 
journers in  Eastern  states,  e.g.  the  demands  of  Germany, 
in  1898,  for  concessions  from  China  on  account  of 
injuries  to  missionaries.  These  demands,  accompanied 
by  a  naval  demonstration,  resulted  in  the  ceasion  of 
Kiauchau. 
(6)  The  jurisdiction  of  a  stat€  over  aliens  within  its  terri- 
Ory  is  very  extensive. 

,     ^    ,  (I)  The  absolute  right  of  exclusion  of  all 

o»et  aUeiw  foreigners  would  hardly  be  maintained  by 
within  any  civilized  state,  though  it  could  be  de- 

^'  duced  from  the   doctrine  of  sovereignty. 

Whether  justly  or  not,  Japan  and  China  have  been  com- 
pelled by  force  to  cede  certain  rights  to  states  demanding 
admission  for  their  citizens. 

(2)  The  right  of  expulsion  is,  however,  generally  main- 
tained. This  right  should,  however,  be  exercised  most 
carefully,  as  the  fact  of  admission  carries  with  it  some 
obligation  on  the  part  of  the  admitting  state. 

(3)  The  right  to  condilional  admission  is  generally 
allowed,  as  seen  in  laws  in  regard  to  immigration. 

(4)  The  foreign  state  may  impose  such  restrictions  upon 
aetilemeTU  aa  it  sees  fit. 

(5)  A  foreign  state  may  levy  such  taxes  upon  the 
person  and  goods  of  aliens  as  are  in  accord  with  state 
law. 
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(6)  Aliens  are  subject  to  the  local  sanitary  and  polio 
jurisdiciion. 

(7)  The  foreign  state  has  penal  jurisdiction  over  alienl 
for  crimes  committed  within  territorial  limits,  and  r 
states  maintain,  also,  for  such  crimes  as  plotting  a 
the  state,  counterfeiting  state  money,  or  crimes  c 
imperiling  the  state's  well-being  even  when  committe 

I      outside  of  state  limits. 

(8)  The  state  may  require  aliens  to  render  service  such  I 
as  is  necessary  to  maijiiain  public  order,  even  milita 
service,  to  ward  off  immediate  and  sudden  danger,  ( 
as  an  attack  by  savages,  a  mob,  etc.,  but 

I  (9)  A  state  cannot  compel  aliens  to  enter  its  militi 

I      service  for  the  securing  of  political  ends,  or  for  the  g 
!      ends  of  war. 

(10)  In  nearly  all  states  freedom  of  commerce  is  i 
conceded,  the  state  giving  to  native  and  foreigner  sim 
privileges.    China  still  restricts  trade  to  certain 
ports. 

(11)  The  holding  and  bequeathing  of  property  of  whi 
ever  sort  is  subject  to  local  law. 

(12)  Freedom  of  speech  and  of  vxrrship  are  also  Bubje< 
to  local  law. 

All  these  laws  are  subject  to  the  exemptions  in  favor  • 
sovereigns,  diplomatic  agents,  etc. 
rZZ'te  M  OrdinarUy  the  identity  o(  an 

siubiishiQg      established  by  a  passport.    This  may  i 
" '  "  ^^       secure  for  him  a  measure  of  care  in  a  f 

01  kh  sUbu. 

eign  state.    Opposite  is  the  form  of  paf 
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Good  only  for  two  yeus  from  date. 
UNITED  STATES  OF  AMERICA 

DEPifiTUCNT  OF  Statb 

n  Ihete  presents  shall  eome,  Greeting : 

1,  Ihe  undecsiEQed,  Secretary  o(  State  of  the  United  States  of  America, 
hereby  request  all  whom  it  may 


..Yea« 

. .  .Feet..  .Inches. .,  Eng. 


(Signature  of  the  Bearer) 


a  Citizen   of  tlie   United  Slates, 

and  freely  to  paas,  and  in  case  of 

need  to  ^ve all  lawful  Aid 

and  Protection. 

Given  under  my  hand  and  the 
Seal  of  the  Department  of  State, 
at    the   City    of    Washington,    the 

day   of in   the   year 

19..,  and  of  the  ladependence  of 
the  United  States  the  one  hun- 
dred and 


6}.    Exemptions  from  Jtirisdiction — General 

As  a  general  principle,  the  sovereignty  of  a  state  within  its 
,ries  is  complete  and  exclusive.  For  various  reasons 
there  has  grown  up  the  custom  of  granting  immunity  from 
local  jurisdiction  to  certain  persons  generally  representing 
the  public  authority  of  a  friendly  state.  This  immunity  may 
xtend  to  those  persons  and  things  under  their  control. 

This  immunity  has  been  called  exterritoriality.  The  per- 
iciQS  and  things  thus  exempt  from  local  jurisdiction  are 
regarded  as  carrying  with  them  the  territorial  status  of  their 
Ditive  state,  or  aa  being  for  purposes  of  jurisdiction  within 
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their  own  state  territory,  and  beyond  that  of  the  state  in 
which  they  are  geographically.  Wherever  they  may  go  they 
carry  with  them  the  territory  and  jurisdiction 
'  of  their  home  state.  Doubtless  this  doctrine  of 
exterritoriality  in  the  extreme  form  may  be  carried  too  far, 
as  many  late  writers  contend,  and  some  have  desired  another 
term,  as  immunity  from  jurisdiction,  as  more  exact  and  cor- 
rect.^ Such  a  term  would  have  the  merit  of  directing  atten- 
tion to  the  nature  of  the  relation  which  the  persons  concerned 
sustained  to  the  state.  Hall  sums  up  the  case  by  saying, 
"If  exterritoriality  is  taken,  not  merely  as  a  rough  way  of 
describing  the  effect  of  certain  immunities,  but  as  a  princijile 
of  law,  it  becomes,  or  at  any  rate  is  ready  to  become,  an 
independent  source  of  legal  nde,  displacing  the  principle  of 
the  exclusiveness  of  territorial  sovereignty  within  the  range 
of  its  possible  operation  in  all  cases  in  which  practice  is  un- 
settled or  contested."  ^  Exterritoriality  should  be  viewed  as 
baaed  on  the  immunities  conceded  to  public  persons,  rather 
than  as  the  source  of  these  immunities. 


64.     Exemption  of  Sovereigns 

Sovereigns  sojourning  in  theu-  official  capacity  in  foreign 
countries  are  exempt  from  local  jurisdiction.  This  principle 
I  is  based,  not  merely  upon  courtesy,  but  also  upon  convenience 
and  necessity.  The  sovereign  represents  the  state,  and  there- 
fore cannot  be  subjected  to  the  jurisdiction  of  another  slatr 
without  waiving  the  sovereignty,  and  in  so  far  depriving  th{ 
state  of  one  of  its  essential  qualities.  Nor  can  the  visitir}: 
sovereign  exercise  any  authority  which  would  infringe  tin 
sovereign  powers  of  the  state  in  which  he  is.  The  visi:- 
ing  sovereign  can  only  claim  immunity  for  such  action  as  is  '■'■- 
accord  with  the  necessities  of  his  convenient  sojourn.  He, 
'  Bonais,  No.  337.  '  HaU,  p.  167. 


his  retinue,  and  effecta,  are  exempt  from  civil  and  criminal 
jurisdiction.  He  is  free  from  taxes,  duties,  police  and  ad- 
ministrative regulations.  In  the  ease  of  Vavasseur  v.  Krupp, 
1S78,  it  was  decided  that  infringement  of  the  patent  law 
did  not  constitute  a  ground  for  suit  against  a  sovereign.  In 
this  case  Vavasseur  brought  action  against  Krupp,  for  infringe- 
ment of  patent  on  shells  in  custody  of  the  agents  of  the 
Mikado  of  Japan,  The  action  resulted  in  an  injunction  pre- 
venting removal  of  the  shells  to  the  Mikado's  ships,  but  on 
application  of  the  Mikado  to  remove  the  shells  as  his  prop- 
erty, the  court  held  that,  even  if  the  property  in  question 
infringed  a  patent,  the  Mikado  could  not  be  sued  and  his 
property  could  not  be  held.i  The  principle  that  the  sovereign 
is  free  from  suit  has  frequently  been  decided  by  the  courts  of 
various  countries.  A  sovereign  sojourning  in  a  foreign  state 
cannot,  however,  set  up  his  courts  and  execute  judgment; 
BQch  functions  belong  to  his  territorial  courts.  Criminals  in 
ias  retinue  must  be  sent  home  for  trial.  While  the  sover- 
dgn's  hotel  or  place  of  residence  while  abroad  is  exempt  from 
local  jurisdiction,  the  sovereign  is  not  justified  in  allowing 
the  hotel  to  become  an  asylum  for  others  than  members  of  his 
letinue.  On  demand  he  must  give  up  such  refugees.  In 
ease  the  sovereign  does  not  observe  this  principle  or  commits 
Ids  liable  to  endanger  the  peace  of  the  foreign  state,  the 
uiUiorities  may  invite  him  to  depart,  or  if  necessary  expel 
a  by  force. 

TTie  sovereign  may,  in  his  private  capacity,  hold  property 
1  become  party  to  a  suit  like  any  citizen.^  A  sovereign 
f  travel  incognito,  and  is  then  entitled  only  to  the  recog- 
ation  accorded  to  the  rank  which  he  assumes.  He  can,  how- 
Ter,  assert  his  sovereign  capacity  and  obtain  its  immunities 
[  any  time  should  he  deem  it  proper. 

'Soott,  "C*ses,"  182  fl.,  for  this  And  other  eases. 

'Rfythwhtld  V.  Queen  of  Portugal,  Scott,  "Caeee."  178;  Bynkerehoek, 

te  Foro  Legatoruin."  Cb.  JtVI, 
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6;.    Exemptions  of  State  Officers 

(a)  Diplomatic  agents,  or  those  commissioned  to  transact 
the  political  affairs  of  the  state  abroad,  arc  conceded  a  wide 
Wide  immnnity  iiomunity  ffom  local  jurisdiction.  As  repre- 
Aiiowed  dipio-  senting  the  political  will  of  their  state,  diplo- 
nuUc  agents,  matjg  agents  have  immunities  similar  to  those 
conceded  to  the  sovereign,  though  by  virtue  of  the  fact  that 
the  sending  of  diplomatic  agents  has  long  been  a  common 
practice,  their  immunities  are  quite  well  defined.  These 
immunities  will  be  considered  more  in  detail  under  the  sub- 
ject of  International  Intercourse,  but  in  general  a  diplomatic 
agent  is  exempt  from  {!)  criminal  jurisdiction,  (2)  civil  juris- 
diction, (3)  local  police  and  administrative  regulations,  (4) 
taxes  and  duties,  (5)  jury  and  witness  duty,  (6)  regulations 
in  regard  to  religious  and  social  action,  (7)  all  exercise  of 
authority  by  the  local  state  within  his  official  residence  or 
hotel,  (8)  and  is  exempt  from  the  exercise  of  similar  authority 
over  his  household,  official  and  unofficial.' 

(6)  The  exemptions  granted  to  consuls  vary  in  different 
XzempUou  States  and  under  different  circumstances.  In 
gnnted  to  general  consuls  are  entitled  to  such  exemptions 
eouni*.  g^  .^^  enable  them   to  perform  their  func- 

tions effectively.^ 

(c)  Any  foreign  army  within  the  territorial  limits  of  s 
given  state,  by  permission  of  the  sovereign  of  said  state, 
is  free  from  the  sovereign's  jurisdiction.  Chiel 
tnter^^.^te  Justice  Marshall,  in  1812,  gave  as  his  opinion: 
by  pormisaion,  "  In  such  case,  without  any  express  declaration 
toi  ^^on  waiving  jurisdiction  over  the  army  to  whi'li 
this  right  of  passage  has  been  granted,  v.. 
sovereign  who  should  attempt  to  exercise  it  would  certain^' 
be  considered  as  violating    his  faith.  .  .  .  The  grant  d  a 

>  See  Sec.  80  (b)  for  full  dbcussioD.    '  See  Sec.  82  (/)  for  (i 


lie  grant  a  ^ 

.J 
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free  passage,  therefore,  implies  a  waiver  of  all  jurisdiction 
over  the  troops  during  their  passage,  and  pennits  the  foreign 
genera!  to  use  that  discipline,  and  to  inflict  those  punish- 
ments, which  the  government  of  his  army  may  require."  • 
Permission,  either  general  or  special,  must  be  obtained  in 
order  that  an  army  may  enter  &  foreign  state  in  time  of 
peace.  The  army  must  cause  the  least  possible  incon- 
venience to  the  state  during  its  sojourn. 

The  military  attach^  of  an  embassy  is  regarded  as  a  mem- 
ber of  the  official  household  of  the  diplomatic  agent. 

((0  As  a  vessel  of  war  can  w^ithout  inconvenience  to  a 
foreign  state  pass  through  or  remain  within  its  maritime 
jurisdiction,  it  is  customary  to  accord  to  the 
in»ior«igii  vessel  and  crew  immunity  from  local  jurisdic- 
tute  tne  from  tion  and  freedom  of  passage  unless  withheld 
j^^j^  for  special  reason.     "Their  immunity  from  local 

jurisdiction  has  come  to  be  more  absolute  than 
that  of  the  official  residence  of  ambassadors,  and  probably 
tor  the  reason  that  they  have  the  efficient  means  of  resistance 
which  an  ambassador  has  not."  ^ 

In  general  the  exemption  from  local  jurisdiction  which 
iveasel  of  war  enjoys  in  a  foreign  state  extends;  (1)  to  acts 
be^^ing  and  endmg  on  board  the  vessel;  ^  (2)  to  all  boats, 
ttc.,  of  the  vessel  of  war  in  charge  of  the  crew  of  the  vessel 
apon  its  service;  (3)  to  freedom  from  customs  and  all 
■ich  regulations  as  are  not  necessary  for  the  safety  of  the 
■ ,  It  was  held  in  case  of  the  United  States  frigate  Consti- 
tution, in  1879,  that  she  was  not  liable  to  salvage  charges.* 
A  vessel  of  war  is  liable  to  quarantine,  anchorage,  and  to 
other  rules  which  Imply  no  derogation  of  sovereignty;  (4)  to 

persons  on  board  the  vessel  whether  members  of  the  crew 

others.    This  exemption  should  not  be  taken  as  warranfr- 

'  Exchange  v.  M'Faddon,  7  Cr.  J16,  139;  Scott,  208. 
•  "Intemational  Law,"'  Naval  War  Col.,  2d  ed.,  p.  23. 
*BaIl,  p.  195.  'Scott,  "Caaes,"  p.  213. 
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ing  a  general  exercise  of  the  right  of  asylum  on  board  vessels 
of  war.  Asylum  may  be  granted  as  an  act  of  hospitality  to  a 
political  refugee,  who  should  not  use  the  vessel  as  a  base  for 
political  intrigue.  Asylum  to  common  criminals  caimot  be 
granted  without  offense  to  the  foreign  state.  Such  crim- 
inals are  usuidly  surrendered  on  request  of  the  local  auUior- 
ities. 

A  commander  may  not  pursue  deserters  on  shore  or  exercise 
external  authority. 

Hall  sums  up  the  general  principle  as  follows,  "The  im- 
munities of  a  vessel  of  war  belong  to  her  as  a  complete  instru- 
ment, made  up  of  vessel  and  crew,  and  intended  to  be  used 
by  the  state  for  specific  purposes ;  the  elements  of  which  she 
is  composed  are  not  capable  of  separate  use  for  those  purposes; 
they  consequently  are  not  exempted  from  the  local  jurisdic- 
tion," • 

In  case  of  abuse  of  exemptions  the  state  in  whose  waters 
the  foreign  ship  of  war  is,  can  request  it  to  depart;  and  if  its 
request  is  not  complied  with,  can  use  force,  though  the  cus- 
tomary method  is  to  resort  to  diplomatic  channels. 

66.    Special  Exemptions 

(a)  In  certain  Oriental  states,  the  subjects  of  Westerr* 
states  are  by  treaty  exempt  from  local  jurisdiction.    The^ 

extent  of  the  exemption  in  each  ease  depends 
Orienuutetai  "pon  the  treaty  provisions.    The  basis  of  I 
ap«ciai eiemp-  exemption  is  found  in  the  "incompatibility  dtm 
bytewt^'""  habits  of  thought  on  aU  legal  and  moral  queflj 

tions,"  ^  and  the  consequent  impossibility  ) 
obtaining  what  to  the  Wostem  states  seems  just  treatr 
on  the  part  of  Oriental   officials.    Consular    courts 
established  to  meet  the  needs  of  foreigners  within  the  ju 
>  Hall,  p.  1B8.  '  2  Moore,  |  262. 
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ictioD  of  these  Eastern  states.'  The  consuls  in  these  states 
'ere  invested  with  special  judicial  powers,  though  not  con- 
idered  by  the  laws  of  the  United  States  judicial  officers. 
!ach  state  determines  the  competence  of  its  consular  courts 
a  foreign  states. 

The  foUowuig  rules  are  general,  though  not  absolute, 
»opoaitions  in  regard  to  the  treatment  of  cases  involving 

itives  of  Eastern  countries  and  foreigners. 

(1)  Penal  Mailers.  If  a  native  commits  a  crime 
against  a  foreigner,  he  is  generally  tried  in  the  local 
court. 

If  a  foreigner  commits  a  crime  against  a  native,  he  is 
^nerally  tried  in  the  consular  court  of  his  state. 

If  a  foreigner  commits  a  crime  against  a  foreigner  of 
another  nationality,  he  is  generally  tried  in  the  consular 
court  of  the  injured  foreigner. 

If  both  parties  to  the  crime  are  of  the  same  nationality, 
the  offenders  are  tried  in  the  court  of  their  own  state. 

If  the  crime  is  a  grave  one,  such  as  murder,  sentence 
cannot  be  passed  without  the  sanction  of  the  home 
government,  and  in  some  cases  the  offender  is  sent  home 
for  trial. 

(2)  Civil  Matters.    In  cases  involving  a  foreigner  and 
i    a  native,  the  trial  is  generally  by  agents  of  the  two 

countries. 

In  cases  involving  subjects  of  the  same  state,  their 
consular  court  has  jurisdiction. 

In  cases  involving  foreigners  of  different  nationalities 
the  consular  court  of  the  defendant  has  jurisdiction. 

In  cases  involving  large  interests,  there  is  an  appeal 
from  the  consular  to  the  higher  courts  of  the  state. 

By  treaties  with  Japiui,  going  into  elToct  1S99,  such  courts  were  abol- 
Hj  in  that  empire.  29  U.  S.  Sts.  at  Large,  S48.  By  an  Act  of  Con- 
rtm  of  June  30,  ItttB,  the  Unit«d  States  esteblished  "  the  United  SUtea 
ourtfcH- China,"  which  takes  over  for  the  more  importaat  CMea  thejuris- 
ctioa  fonnerly  exercised  by  conauls  ood  miuistera. 
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In  the  East  registration  of  the  head  of  the  family  at 
the  conauJate  is  necessary  to  obtain  consular  protection. 
Local  statutes  provide  for  the  execution  of  treaty  stipu- 
lations as  to  consular  jurisdiction.' 
(b)  In  Egypt  mixed  courts  were  instituted  in  1875,    This 
system,  arranged  by  convention,  has  received  the  assent  of 
nearly  all  the  European  states  and  of  the  United 
f«™?"^     States.^ 

The  majority  of  the  judges  in  these  courts 
are  foreigners,  and  the  courts  have  competence  over  cases 
ag^nst  the  Egyptian  govermnent,  over  civil  and  commercial 
matters  between  foreigners  and  natives,  and  between  for- 
eigners of  different  nationalities.  The  consuls  have  jurisdic- 
tion in  other  matters.  These  courts  have  been  the  subject 
of  much  discussion  and  great  difference  of  opinion. 

67.     Extradition 

Extradition  is  the  act  by  which  one  state  delivers  a  p 

1     accused  of  crime  committed  beyond  its  borders  to  anotfe 

\    state  for  trial  and  punishment,  j 

Many  of  the  Continental  states  maintain  that  extradtd 

is  a  duty  binding  upon  all  civilized  states,  on  the  groa 

that  the  prevention  of  crime  which  would  result  from  a 

tainty  of  punishment  is  an  object  to  be  sought  by  all  for  I 

general  good.    Grotius,  Vattel,  Kent,  Fiore,  and  many  c 

authorities  maintain  this  position.    Bluntschli,  Foelix,  ' 

ber,  G.  F.  de  Martens,  Pufendorf,  Phillimore,  Wheaton  | 

the  majority  of  authorities  make  the  basis  of  extradition  I 

conventional  agreement  of  treaties. ^    The  large  QUmben 

extradition  treaties  of  the  last  half  of  the  nineteenth  cenq 

'  1  U.  S.  Itev.  Sta.,  55  40S3-H30;  1  Gould  and  Tucker,  770-772;  2  A 
503. 

*  Proclamation  of  March  27,  1S76;  19  U.  S.  Sta.  at  Large,  662.  .  ^ 

*"The  Huirender  of  fugitivea  from  jixstice  is  a  matter  of  caDTeotiil^l 

k       Arrangement  between  states,  as  no  such  ohiigation  is  impoaed  by  tb^^H 
of  natioDS."     In  the  Matter  of  MeUger,  5  How.  173.  I^H 
^J 
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I  made  the  practice  general.  Occasionally  a  state  has, 
f  the  absence  of  treaties,  voluntarily  surrendered  fugitives 
from  justice  as  an  act  of  courtesy.  The  extradition  of  Tweed 
by  Spain  in  1876  was  an  act  of  this  kind.*  Such  cases  are  not 
common,  however,^  and  it  is  safe  to  derive  the  principles  from 
the  general  practice  as  seen  in  treaties. 

(a)  Persons  liable  to  extradition  vary  according  to  treaties. 
It  is  the  general  practice  to  surrender  on  demand  of  the  state 
in  which  the  crime  is  committed  only  those 
who  are  subjects  of  the  state  making  the  de- 
mand. This  is  the  general  rule  of  the  Conti- 
nenta]  states.  As  Great  Britain  and  the  United  States 
wmintjtin  the  principle  of  territorial  penal  jurisdiction,  it  is 
customary  for  these  states  to  uphold  the  idea  of  extradition 
eii-en  of  their  own  subjects.^  The  practice  is  not  uniform  in 
the  relations  of  these  states  to  other  states,  aa  is  shown  in 
their  treaties.  The  South  American  and  Continental  Euro- 
pean states  hold  that  their  own  citizens  are  not  liable  to  extra- 
dition. 

A  large  number  of  the  modem  writers  are  in  favor  of  the 

exbadition  of  subjects  in  the  same  manner  as  aliens,  and  it 

is  evident  that  the  drift  of  international  practice,  as  shown 

by  the  treaties  of  the  last  quarter-century,  is  toward  the 

"■fusal  to  grant  protection  to  a  subject  who  has  sought  refuge 

-.  bis  native  state  after  committing  a  crime  abroad. 

In  case  the  accused  whose  extradition  is  demanded  ia  a 

■lien  of  a  third  state,  the  practice  is  not  uniform,  though 

1'^  best  authorities  seem  to  favor  the  granting  of  the  extrar 

litjon  only  after  communication  with  and  assent  of  the  third 

■'ate,  on  the  ground  that  the  state  to  which  the  subject  has 

-'■d  is  responsible  to  the  third  state  for  its  treatment  of  him. 

Tnia  practice  has  been  followed  in  many  European  treaties. 
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Ordinarily,  not  all  criminals  are  liable  to  extradition,  though 
treaty  stipulations  may  cover  cases  usually  excepted.  Those 
accused  of  political  crimes  have,  since  the  early  part  of  the 
nineteenth  century,  been  more  and  more  generally  exempt 
from  extradition.'  During  the  last  quarter  of  the  nineteenth 
century  few  treaties  have  been  made  which  do  not  malte 
political  criminals  specifically  non  -  extraditable.  Political 
crimes  accompanied  by  attacks  upon  the  person  of  the  sover- 
eign or  of  those  holding  political  office  or  position  arp 
not,  however,  in  the  above  category,  but  are  usually  extra- 
ditable, 

(b)  Even  when  an  accused  person  is  extradited  there  are 
limitations  as  to  the  jurisdiction  of  the  state  to  which  he  goes. 
,,  .    ,  The  trial  must  be  for  the  offense  or  offenses 

Lumtatjons  M  ,     ■         I 

to  jurisdictian  enumerated  m  the  treaty.  For  example,  a 
oTw  a  person  treaty  between  two  states  enumerates  among 
extraditable  crimes  murder,  and  does  not  enu- 
merate larceny.  A  fugitive  from  one  of  the  countries  is  accused 
of  both  murder  and  larceny.  The  country  surrendering  the 
criminal  would  not  permit  the  trial  of  the  criminal  for  any 
other  crime  than  murder,  until  the  criminal  should  have  had 
opportunity  to  return  to  the  state  from  which  he  was  sur- 
rendered. For  many  years  Great  Britain  claimed  that  a  per- 
son surrendered  in  accordance  with  an  extradition  treaty 
should  be  tried  only  for  the  specific  offense  for  which  he  was 
surrendered.  The  United  States  desired  to  include  other  of- 
fenses provided  the  person  had  been  once  surrendered. 
This  position  of  Great  Britain  was  accepted  by  the  treaty  rf 
July  12,  1889.2 

(c)  The  conditions  necessary  for  a  claim  for  extradil 
are:  (1)  that  the  crime  shall  have  been  committed  wil 

'  the  territorial  or  maritime  jurisdiction  of  the  state 

'  In  Re  CasUoni,  1  L.  R.,  Queen's  Bench  [1891],  Div.  U!);  Sco 
'26  U.S.  Sta.  at  Large,  150S;  Scott,  "CaHes^''274  ff.;  4  Moo 
1  Moore,  "Extradition,"  196  ff.;  1  Gould  and  Tucker,  987. 
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demand,   (2)  that  there  be  sufficient  evidence  of  guilt  \ 
eetabliah  a  caae,  and  (3)  that  the  application  be  from  the 
itioBM        proper  authority  and  in  the  proper  form,"  J 

iMtytar  (d)  The  procedure  in  cases  of  extradition  is 
based  on  definite  principles.  As  it  is  an  act  of 
treignty,  it  must  be  perfonned  by  agents  of  the  sovereign 
on,  who  for  this  purpose,  although  generally  engaged  in 
tdiirain  other  functions,  are  executive  officers.^  The 
i  of  general  rule  is  that  the  demand  for  extradition 

*'°°*       shall  be  made  through  the  ordinary  diplomatic 
snnels.    In  colonies  and  under  special  circumstances  an  of- 

of  first  rank  may  be  the  medium  of  the  demand. 
The  person  demanded  may  be  placed  under  provisional 

it  pending  the  full  proceedings  of  extradition.^ 
Seasonable  evidence  of  the  identity  of  the  person  and  of 
facts  of  the  crime  must  be  furnished  by  the  state  malfing 
demand. 

In  case  a  person  is  demanded  by  two  states,  his  native  state 
and  a  third  state  in  which  he  has  committed  a  crime,  it  is 
customary  to  grant  the  request  of  the  state  in  which  he  haa 
committed  the  crime. 
When  a  person  is  demanded  on  the  ground  of  separate 
les  committed  in  both  states  as  above,  if  the  crimes  are 
ly  grave,  the  request  of  his  native  state  is  granted, 
letimes,  however,  when  the  third  state  offers  to  surrender 
fugitive  to  his  native  state  after  he  has  paid  the  penalty 
his  crime,  the  request  of  the  third  state  is  granted. 
When  the  crime  committed  in  one  state  is  more  grave 
than  that  committed  in  another,  the  request  of  the  state 
taining  the  graver  charge  is  granted. 

■36  U.  S.  Sta.  St  Large,  1510:  TJ.  8.  Rev.  Sts.,  ${  5270-5280;  1  Gould  and 
■     ■,  97S-989;  4  Moore,  S  605. 

e  of  Chesapeake,  1S63,  the  cohhu]  acted  as  agent.     Wheat.  D., 
e  207;  3  Pradier-Fodirf,  1876. 
dier-Fodert.  1877. 
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When  states  other  than  the  native  state  request  the  extra- 
dition of  a  fugitive,  the  state  receiving  the  demand  may  take 
into  consideration  the  gravity  of  the  offense  and  the  prob- 
ability that  a  given  state  wOl,  after  securing  justice,  make  it 
possible  for  other  states  to  prosecute  their  claims.  In  cases 
of  equal  gravity  priority  of  demand  usually  determines  the 
course  of  action.* 

If  the  person  demanded  is  accused  of  a  crime  in  the  state 
of  refuge,  the  demand  for  his  extradition  may  be  refused 
pending  his  trial  in  the  state  of  refuge. 

Many  other  questions  arise  which  complicate  the  actual 
procedure  in  cases  of  extradition,  but  these  belong  mainly 
to  the  realm  of  private  international  law. 

68.     Servitudes 

Servitudes  in  international  law  constitute  a  restricticat 
upon  the  exercise  of  the  territorial  jurisdiction  of  a  state  in 
favor  of  one  or  more  states. 
(a)  International  servitudes  are: — 

(1)  positive,  implying  that  a  state  is 
sBTvitudaB,  under  obligation  to  permit  within  its  terri- 
poiiuve  and      tQjy  another  state  to  exercise  certain  pow- 

XXIX,  "The  administration  of  the  maritime  and  sani- 
tary police,  both  at  Antivari  and  along  the  coast  of 
Montenegro,  shall  be  carried  out  by  Austria-Hungary  by 
means  of  light  coast-guard  vessels";  ^ 

(2)  jiegative,  implying  that  a  state  is  to  refrain  from 

certain  acts,  otherwise  customary,  as  "Montenegro  shall 

neither  have  ships  of  war  nor  flag  of  war."  ^ 

Among  the  positive  serviludes  are:  those  obligations  of  a 

state  to  allow  within  its  own  jurisdiction  the  exercise  of  politi- 

1-1882,  p.  128. 
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r  administrative  authority  by  another  state,  as  in  the 

tion  of  judicial  or  police  regulations;  those  obligations 

ilow  the  exercise  of  military  authority,  as  in  military 

ntion  of  a  portion  of  the  territory  or  the  passage  of 

Among  the  TuegtUive  servitudes  are :  those  obligations 

I  state  to  refrain  from  exercising  within  its  own  jurisdic- 

I  certain  political  or  administrative  authority  which  might 

srcised,  if  the  servitude  did  not  exist,  as  in  the  exemption 

e  citizens  or  corporate  persons  of  certain  states  from  cer- 

[■  acts  of  jurisdiction  or  taxation;  those  obligations  to 

1  from  military  acts,  such  as  the  limitation  of  the  army 

Ipivy  to  a  certain  number,  or  the  obligation  not  to  fortify 

1  place. 

I  There  are  also  servitudes  which  may  be  called  gen- 
eral, because  binding  alike  upon  every  state 
in  favor  of  all  others,  such  as  the  innocent 
use  of  territorial  seas.> 

<t  the  geaeral  question,  see  2  Fnu]iei^Fod&<,  83^  S16. 
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Property  in  General 
term  "property"  has  been  used  in  varjdng  eenseB  by 
Witere  upon  international  law.  By  virtue  of  the  fact  that 
I  state  has  jurisdiction  over  all  its  public  property  there  has 
taoetimea  been  confusion  between  the  two  terras,  but  juris- 
fction  may,  and  does,  extend  to  persons  and  things  of  which 
fcoprietorship  cannot  be  affirmed  by  the  state. 
In  the  sense  commonly  used  in  international  law  the  prop- 
rty  of  a  state  is  held  to  be  all  the  lands  and  water  within  its 
its.  Within  this  territory  the  state  has  rights  to  the 
luaon  of  other  states,  and  upon  the  land  area  may  exer- 
the  right  of  eminent  domain. 
lie  idea  of  property  in  this  international  sense  is  dis- 
ct  from  that  of  private  ownership,  which  is  merely 
Itive  and  depends  upon  the  regulations  of  the  state;  in- 
Bd,  private  property  may  be  seized  for  the  debts  of  the 
Ite. 

A  state  may  hold  absolute  possession  of  such  objects  as 
capable  of  appropriation,  as  lands,  buildings,  and  other 
iterial  resources  for  public  purposes.  In  some  cases  the 
tte  owns  the  railroads,  telegraphs,  mines,  etc.  In  time  of 
such  property  receives  treatment  somewhat  different 
that  of  private  property,  and  in  time  of  peace 
.may  recdve  special  recognition,  e.  g.  houses  of  ambas- 
lots. 
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70.  State  Property  in  International  Law 
Hall  outlines  this  subject  as  follows;  "A  state  maj 
property  as  a  private  individual  within  the  jurisdicti 
another  state;  it  may  possess  the  immediate  as  well  i 
ultimate  property  in  movables,  land,  and  buildings  i 
its  own  territory;  and  it  may  hold  property  in  its  state  t 
ity  in  places  not  belonging  to  its  own  territory,  wl 
within  or  outside  the  jurisdiction  of  other  states."  ' 
erty  of  the  first  class  falls  under  the  local  law  of  the 
in  which  it  is.  Property  of  the  second  class  may 
within  the  scope  of  international  law  in  time  of  war.  Pro 
of  the  third  class  may  come  within  the  scope  of  int« 
law  both  in  time  of  peace  and  of  war. 

'  HaU,  p.  161. 
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DIPLOMACY  AND  mXERNATIORAL  RELATIONS  IN 
TIMES   OF   PEACE 

n.   ODIZRJU.   DEVZLOPMEITT  OP   DLPLOIUOT. 
n.    DIPLOMATIC    AGENTS. 

(»)  History. 

(1)  Piivilsges  ol  ambaiaadors . 

(2)  Diplomacy  aa  an  art  in  Italy. 

(3)  Permanent  ambaasadori  aJter  the  fifteenlh  csntary. 

(4)  The  Peace  ol  Woatphalla,  1648,  the  beginning-  ot  modem 

inteniatloiiiJ  relation!. 
(61  DiplomatlG  trii^on,  Ie48-1S1B. 
(b)  Hank  ol  atate  aKeota. 

(1)  Titlei  ol  diplomatJe  agents. 

(a)  Diplomatic  agents  o(  th«  first  class. 
{by  Envoys  extraordinary,  enyoya  ordinary,  and   minia- 
ters  plenipotentiary. 

(c)  MioiaterE  resident. 

(d)  Obargea  d'affaires. 

(2)  Eedprodty  between  slates  in  the  grade  o(  agents. 
'   lUITK,   OR   PERBONHEL   OP   A   MISSION. 

(a)  OfSclal  loite  consista  ot  the  functionaries. 

(b)  Hoa-efficial  snlte  inclades  the  tuoily  and  household  servants  ot 

the  agent. 
N.   WHO  BUT   SEND   DIPLOMATIO   AQENTS. 
A.   WHO   HAT  BE   SEKT   AS   DIPLOMATIO   AGENTS. 

(»)  Oase  ot  Mr.  Kelly. 
L   OBEDEHTIALS,   IKSTRUOTIONS   AMD   PASSPORT. 
'.    DIPLOMATIO    CEREMONIAL. 

(a)  Hiitorlcal  tendenciea  in  ceremonial. 

(b)  Osremonlat  of  reception  of  an  agent. 

(e)  Eoles  ot  precedence  and  places  ot  honor. 

(d)  Prerocn^tlveB  appertaining  to  diplomats  ol  the  first  rank. 

(e)  Salntoa  to  diplomatic  representatiTes. 

.  rtnraTioNB  of  a  diplomatic  repeesentatite. 

(a)  To  direct  the  Internal  business  ot  the  legation. 

<b)  To  conduct  the  negotiations  with  the  state  to  which  he  is  s 

nredjtad. 
<e)  To  protect  tellow-citiiens.  to  lasne  and  viaA  passports  and  u 

tifleates,  and  to  present  and  cortity  extradition  papers, 
<d>  T«  make  reports  to  bis  home  goveniment. 
157 


70.    TXRUmATIOH   OT   MISSION. 

(■)  Throug-h  the  death  of  the  dlplom»b 
(b)  In  ordliuuy  coarse  of  eventi. 
(e)  Under  itruned  relations, 
(d)  Oeremonial  of  departure. 

80.     IMMTTHrriES   AND   PRITILEOIS. 

(a)  InvioUbilitr  of  the  person  of  the  diplomfttje  agent. 

(1)  BaaiB  ot  the  privilege. 
(3)  Extent  at  the  privilege. 
(3)  IJmlt)!  of  immunity. 

(b)  ExterrttoriBlity  uid  ezemptloDE. 

(1)  Exemption  of  agent  from  the  criminal  jurisdictioii 

receiving  state. 

(2)  SzempUon  of  agent  from  civil  Jurisdiction  of  the  TecelTioc 

state. 

(3)  Immonlties  of  family  and  suite  of  agent. 

(4)  The  dlplomaUc  residence  exempt  bam  local  jurisdiction. 

(5)  Right   of   asylum   in   the   house   of   the   ambassador  now 

generally  denied. 

(6)  Agent  generally  exempt  from  personal  taxes. 
(7|  Freedom  ot  religious  worship, 

DIPLOMATIO   PaAOTIOE   OP  THE   UKITED   STATES. 

(a)  International  retatJone  the  province  of  the  Department  ol  State. 

(b)  Supreme  Oourt  has  original  jurisdiction  over  diplomatic  ogeiitl, 

(c)  Diplomatic  agents  forbidden  to  receive  presents. 

(d)  Diplomatic  agents  may  protect  subjects  oC  other  friendly  powsn 

in  case  of  revoiation. 

(e)  Diplomatic  ageota  forbidden  to  participate  in  the  political  eoa- 

cems  of  receiving  country, 
(I)   Joint  action  with  dipEomatJc  agents  o(  other  powers  at  a  loreip 

court  deprecated. 
<g)  Regulations  regarding  official  dress. 
(h)  Compensation  of  diplomatic  agents. 

OOITSULS. 
(a)  History, 
<b)  Rank  of  consuls  a  matter  of  domestic  Uw. 

(c)  Nomination  and  reception  of  consuls, 

(d)  Qreat  variety  ot  functions  of  the  consul. 

(1)  Duties  in  connection  with  commercial  Interests. 

(2)  Duties  relating  to  maritime  service, 

(3)  Represents  certain  interests  ot  his  fellow-cltiioni 

(4)  Furnishes  information  to  his  state, 
(a)  Special  powers  in  Eastern  states. 

<t)   Privileges  and  iinmunitlei  vary  in  different  states, 
(g)  Termination  ot  the  consular  office. 


CHAPTER  Xril 


OHAC7     AMD     INTERNATIONAL     RELATIONS    IN 
TIMES  OF   PEACE 


71.    General  Development  of  Diplomacy 

jNpIomacy  may  be  broadly  defined  as  the  art  and  science  I 

■intematioDal  negotiation.     The  conditions  which  make  | 

Bible  established  relations  among  states  are  of  compara^ 

ely  recent  ori^n.     In  the  days  when  stranger  and  enemy 

vere  not  distinguished,  and  when  "strange  air  made  a  man 

nnfree,"  there  could  be  no  extended  relationa  among  states. 

In  verj-  early  times,  however,  states  had  some  relations  with 

ooe  another,  and  s  few  general  principles  were  observed  in 

carrying  on  such  business  as  might  be  necessary.    'Hiese 

growing  relationa  have  giveu  rise  to  what  is  known  as  the 

right  of  legation.    Sometimes  a  right  of  intercourse  between 

Etates  has  been  clamed  on  the  ground  that  the  citizens  of 

nne  state  cannot  be  excluded  from  the  natural  advantages 

of  another  state,  on  the  ground  that  all  men  have  an  equal 

'iijiit  to  innocent  use  of  the  earth's  resources,  or  on  more 

il-^tract  grounds  of  moial  duty  variously  interpreted.    As 

"!!'■  actual  practice  of  states  never  has  recognized  such  a 

■;At,to  contend  for  it  would  hardly  be  necessary.    States 

'it  restrictions  upon  conmierce,  even  to  the  exclusions  of 

;yt<is  and  persons.    In  some  cases  where  the  terms  of  the 

*Hte  enactment  may  not  be  prohibitive,  the  condiUoos  of 

I'lmission  amount  to  practical  prohibition.' 


'^  u/id.,  193  tt  ieq. 


e  ExduBioii  Act,  IS82,  1  Gould  and  Tucker,  502  et  teq,; 
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The  influence  of  commerce  in  its  many  forms,  the  idea 
unity  of  mankind  in  its  various  manifestations,  the  grov 
of  neighborhood  on  the  part  of  European  states,  and 
necessity  of  respect  for  each  other  on  the  part  of  these  8tai 
made  interetate  relations  imperative  and  convenient.  WT 
the  right  of  intercourse  might  be  questioned,  the  necessity  i 
convenience  of  interstate  relations  admitted  of  no  questic 

72.     Diplomatic  Agents  J 

(a)  In  very  early  times  special  privileges  were  extenj 
to  heralds,  ambassadors,  or  other  bearers  of  the  state  n 
mBtoTT'  Laws  '  and  history  record  as  a  fact  this  pract 

PritiieK«B  ot  which  had  long  been  observed.  The  ambassai 
ambuudors.  ^^^  often  a  person  who  in  his  own  state  h' 
some  priestly  office.  In  the  days  of  the  Roman  dominan 
the  office  of  ambassador  was  conmionly  exercised  by  c 
holding  a  religious  office,  and  while  the  unity  represented 
the  church  remained  prominent,  its  officials  were  often  a 
bassadors.  Both  from  necessity  and  from  the  sacred  chan 
ter  of  the  person,  the  ambassador  was  usually  regarded 
inviolable.  The  person  of  the  ambassador  was  respect 
long  before  there  was  any  recognition  of  the  rights  and  d 
nity  of  states  as  states.  In  order  that  there  nught  be  a 
such  intercourse,  it  was  necessary  that  the  agents  should  i 
be  placed  in  undue  personal  peril.^  1 

With  the  preeminence  of  the  Italian  city  states  ittfj 
Middle  Ages  there  came  the  development  of  diplomacy 
an  art.    The  most  distinguished  men  of  I 
.„'!lri"l^?»^^    times  were  called  to  this  state  service.  Mach 

an  ut  In  Italy. 

velli's  name  is  inseparably  linked  to  one  sch' 
of  diplomacy.  Dante,  Petrarch,  Boccaccio,  and  others  wb 
names  have  become  famous,  were  sent  on  missions.^ 


'  Digest,  LVIl,  17. 
'Nyfl,  "LesOriginei 


6.  1333.      ■ 

:97.  ■ 
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During  the  thirteenth  century,  Venice  outlined  the  policy 
which  her  ambassadors  should  follow,  and  there  the  system 
of  foreign  represeutation  became  well  established.  This  sys- 
tem included  the  granting  of  a  commiesion,  instructions,  let- 
ter of  credence,  attachfe,  etc.  Italy  may,  indeed,  be  called 
the  home  of  the  diplomatic  system. 

For  many  years,  in  fact  till  comparatively  recent  times, 
■mbassadors  were  looked  upon  with  suspicion,  as  spies  whom 
monarchs  were  more  willing  to  give  than  to 
receive.  Gradually,  however,  the  practice  of 
"-  sending  and  receiving  ambassadors  was  seen  to 
have  much  value.  During  the  fifteenth  century, 
hich  marks  the  beginning  of  the  modern  period  in  the 
istory  of  diplomacy,  the  practice  of  sending  permanent  am- 
idors  seems  to  have  arisen.  There  may  have  been  iso- 
ited  cases  of  sending  of  permanent  ambassadors  before  thit 
but  from  the  fifteenth  century  the  practice  became 
lore  and  more  common,  though  the  different  countries  did 
at  observe  any  uniform  regulations  as  to  personnel,  pro- 
,  or  in  other  respects.  From  this  time  diplomacy 
me  more  of  a  career,  and  one  going  on  a  mission  to  a 
I  country  received  careful  preparation  that  he  might 
outwit  the  representatives  of  the  state  to  which  he  was  sent, 
r  Henry  Wotton's  oft^quoted  definition  of  an  ambassador. 
An  ambassador  is  an  honest  man,  sent  to  lie  abroad  for  the 
K)d  of  his  country."  •  describes  the  attitude  taken  in  many 
luntries  toward  the  office,  when  early  in  the  seventeenth 
ntury  he  wrote  the  definition  in  Christopher  Flecamore's 
bum.  Gradually  the  rules  of  international  negotiation  he- 
me established,  and  treatises  upon  the  subject  appeared. 
The  Peace  of  Westphalia  in  1648,  which  marks  the  begin- 
ng  of  modern  international  relations,  showed  that  modem 
ptomacy  had  already  obtained  a  recognition,  and  served  to 
■  Walton,  "Life  of  Wotton,"  155. 
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^ve  it  a  more  definite  form,  "niia  date  serves  as  a  boundi 
to  the  first  division  of  the  modern  period  in  the  history  of 
diplomacy.  The  years  from  the  early  part  of 
WmS^V'  *^^  fifteenth  century  to  the  Peace  of  Westphalia, 
are  the  years  of  be^nnings.  From  this  time  the 
system  of  permanent  ministers,  which  so  greatly  changed  the 
character  of  international  negotiations,  became  almost  a  ne- 
cessity through  the  development  of  the  equilibrium  of  the 
states  of  Europe. ' 

During  the  years  1648  to  1815  the  relations  of  states  be- 
came more  complex,  and  the  business  of  international  nego- 
tiation more  delicate.  Diplomatic  practice, 
Dipiom^M^  ^^*y8  tending  to  look  to  precedent,  suffered 
severe  strains  under  the  ambitious  monarchs 
occupying  the  thrones  of  Europe  after  the  Peace  of  West- 
phalia. Principles  and  precedent  were  often  disregarded  to 
obtain  political  ends.  So  great  was  the  friction  that  at  length 
some  of  the  more  commonly  disputed  questions  were  settled 
at  the  Congress  of  Vienna,  1815. 

(6)  The  question  of  relative  rank  of  state  agents  ga?e 
rise,  in  the  days  before  the  Congress  of  Vienna,  to  many 
difficulties.  The  protocol  of  that  Congress  of 
Bj^jrfBtatB  i/[g^^c}i  9_  1815^  together  with  the  eighth  article 
adopted  at  the  Congress  of  Aix-la-Chapelle, 
November  21,  1818,  ^ves  the  basis  of  present  practice  as 
follows : — 

"In  order  to  prevent  in  future  the  inconveniences  which 
have  frequently  occurred,  and  which  may  still  occur,  from 
the  claims  of  Precedence  among  the  different  Diplomatic 
characters,  the  Plenipotentiaries  of  the  Powers  who  signed 
the  Treaty  of  Paris  have  agreed  on  the  following  Articles, 
and  think  it  their  duty  to  invite  those  of  other  Crowned  Heads  J 
to  adopt  the  same  regulations: — 

■  Caivo.  s  1311  s. 


Division  of  Diplomatic  Characters 
Abt.   I.     Diplomatic    characters    are    divided    into   Three 
classes:  That  of  Ambassadors,  Ijegates,  or  Nuncios. 
Hat  of  Envoys,  Ministers,  or  other  persons  accredited  to 


[  That  of  CbargSs  d'Affaires  accredited  to  Miniaters  for  fortagn 
■ffairs. 

Representative  Character 
,  Art.  II.     Ambassadors,  Legates,  or  Nuncios  only  shall  have 
e  Representative  character. 

Special  Missions 
IT.  in.     Diplomatic  characters  charged  with  any  special 
ion  shall  not,  on  that  account,  assume  any  superiority  of 

Diplomatic  Precedence 
Art.  IV.     Diplomatic  characters  shall  rank  in  their  respec- 
tive classes  according  to  the  date  of  the  ofhcial  notification 
of  their  arrival. 

Representatives  of  the  Pope 

The  present  Regulation  shall  not  occasion  any  change  re- 
specting the  Representative  of  the  Pope. 

Form  for  Reception  of  Diplomatic  Agents 

Aet.  V.     There  shall  be  a  regular  form  adopted  by  each 

State  for  the  reception  of  Diplomatic  Characters  of  every  Class. 

Diplomatic   Agents  of   Courts    alued    by   Family   or 
Other  Tigs 
Aht.  VI.     Ties  of  consanguinity  or  family  alliance  between 
Courta  confer  no  Rank  on  their  Diplomatic  Agents.     The  same 
njle  also  applies  to  political  alliances. 


r 
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Alternation  of  Signatures  in  Acts  or  Trelvties 
Art.  VII.     In  Acts  or  Treaties  between  eeveral  Powers  t1 
admit  alteraity,  the  order  which  is  to  be  ob-served  in  the  sigi 
turea  of  Ministers  shall  be  decided  by  ballot.' 

Art.  VIII.  It  is  agreed  between  the  Five  Courts  tl 
Ministers  Resident  accredited  to  them  shall  form,  with  reap 
to  their  Precedence,  an  intermediate  class  between  Miiusb 
of  the  Second  Class  and  Charges  d'Affaires."  ^ 

To  the  articles,  except  the  last,  Austria,  Spain,  fVan 
Great  Britain,  Portugal,  Prussia,  Russia,  and  Sweden  w 
parties.  Spain,  Portugal,  and  Sweden  were  not  parties 
the  eighth  article.  Theoretically  these  rules  are  binding  oi 
upon  those  states  parties  to  the  treaties,  but  practically  tl 
are  accepted  by  all  civilized  states. 

The  four  grades  are  as  follows; — 

1.  Ambassadors,  legates,  and  nuncios. 

2.  Envoys,  ministers,  or  other  persons  accredited  to  « 
ereigns. 

3.  Ministers  resident.  < 

4.  Chargfe  d'affaires. 

The  first  three  grades  are  accredited  to  the  sovereign,     1 
fourth  grade,  chargfe  d'affaires,  is  accredited  to  the 
of  foreign  affairs. 

(1)  The  rank  of  the  agent  does  not  necessarily  have  i 
ntiei  of  relation  to  the  importance  of  the  business  wi 

diplomkHc  may  be  intrusted  to  him.     The  titles  given  to 

Hrenti.  different  diplomatic  agents,  at  the  present  til 

are  in  a  general  way  descriptive,  as  follows : — 

(a)  Diplomalic  agents  of  the  first  class  are  held  to  repret 
the  person  of  the  sovereign.    Ambassador  ordinary  fornu 

■  I  Hortslet,  62.  63. 

'  Ihid..  575.     These  rules  have  been  ^opt«d  by  the  U.  S. 
of  State. 
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designated  one  holding  a  permanent  mission.  Ambassador 
extraordinary  designated  one  on  a  sjjecial  mission,  or  having 
[loirer  to  act  in  exceptional  circuinstanees.  This,  however, 
is  now  simply  a  title  of  somewhat  superior  honor  giving  no 
other  advantage.  Papal  legates  and  nuncios  rank,  and  for 
jvacUcal  purposes,  are,  ambassadors  extraordinary,  though 
representing  particularly  ecclesiastical  affairs  and  the  Poi>e 
IB  head  of  the  Church.  Legates  are  chosen  from  the  cardi- 
and  sent  to  countries  recognizing  the  papal  supremacy.' 
He  representative  of  the  Pope  is  usually  accorded  the 
position  of  "Doyen"  of  the  "Diplomatic  Corps"  in  states 
loeiiiing  representatives  of  the  Pope.  Otherwise,  the 
^'Doyen"  is  the  senior  diplomat  of  the  highest  rank. 

(b)  Envoys  extraordinary,  envoys  ordinary,  and  ministers 
jienipotentiary  have  in  general  the  same  functions  and  rank. 
With  these  rank  the  papal  internuncio.  The  general  idea  is 
tfaat  the  agents  of  the  second  class  do  not  stand  for  the 
person  of  the  sovereign,  but  for  the  state. 

(c)  Ministers  resident  are  regarded  as  upon  a  less  im- 
pwtant  mission  than  the  agents  of  the  first  or  second  class. 

ley  are  frequently  sent  by  the  greater  powers  to  the  lesser 
powers. 

M)  Charges  d'affaires  ceremonially  rank  below  the  ministers 
neident.  They  are  accredited  to  the  minister  of  foreign 
affaira,  while  members  of  the  first  three  classes  are  accredited 
to  the  sovereign.  A  charg6  d'affaires  may  perform  the  func- 
tions of  the  higher  grades  of  agents  and  has  the  same  general 
privileges.  When  a  consul  is  charged  with  a  diplomatic  mis- 
■ioii  he  ranks  with  the  chargfe  d'affaires.  Commissioners  on 
lua  missions  are  sometimes  accorded  the  same  rank;  but, 
tbey  do  not  bear  the  title,  commissioners  cannot  claim  the 
of  the  charg^  d'affaires,  though  in  their  functions  there 
ly  be  no  difference. 

■  Cttlvo,  S  1328  ff. 
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(2)  There  is  no  rule  aa  to  the  grade  of  diplomatic  agent 
which  one  state  shall  send  to  another,  though  it  was  formerly 
EBciprocity  u  ^^^^  ^^^^  °^y  States  entitled  to  royal  honors 
to  the  grads  could  send  ambassadors.  It  is  now  customary  for 
oi  agsnta.  statcs  to  agree  among  themselves  as  to  the  rela- 
tive ranks  of  their  diplomatic  agents.  Thus  the  United  States 
by  an  act  of  1893  provided  that  "whenever  the  President 
shall  be  advised  that  any  foreign  government  is  represented 
or  is  about  to  be  represented  in  the  United  States  by  an 
ambassador,  envoy  extraordinary,  minister  plenipotentiary, 
minister  resident,  or  special,  envoy  or  charg^  d'affaires,  he  is 
authorized  in  his  discretion  to  direct  that  the  representative 
of  United  States  to  such  govermnent  shall  bear  the  same 
designation.  This  provision  shall  in  no  wise  affect  the  duties, 
powers,  or  salary  of  such  representative."  ^ 

The  rank  of  a  diplomatic  agent  is  a  mark  of  dignity  and 
honor  particularly  of  consequence  in  matters  of  etiquette  and 
ceremonial.  Reciprocity  between  states  is  the  general  rule 
in  the  grade  of  agents.  The  old  theory  that  agents  of  the 
first  rank  had  access  to  the  ear  of  the  sovereign  is  no  longer 
held,  and  all  grades  alike  represent  both  the  sovereign  and 
the  state  from  which  they  come. 

73.    Suite 

The  personnel  of  a  mission  may  be  distinguished  as  the 
official  and  the  non-officia]. 

(a)  The  official  suite  consists  of  the  functionaries,  and 

varies  in  number  according  to  the  dignity  and  importance  of 

the  mission.     Formerlv  the  number  was  scniti- 
Offielal  snlte.         .      ,      .  ,  .  ,      ,  .    . 

nized  with  great  care,  owing  to  the  fear  that  a 

numerous  suite  might  endanger  the  safety  of  the  receiving 

state.    The  official  suite  may  include,  (1)  the  coimsel  to  the 

mission,  (2)  the  secretaries,  (3)  the  attachfe,  military,  navaJ, 

'  March  1,  1893,  27  U.  S.  Sts.  at  Large,  0.  182. 
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and  others,  (4)  the  interpreters  and  dragomans,  (5)  the  clerks 
and  accountants,  (6)  the  couriers,  (7)  the  chaplain,  (8)  the 
doctor,  and  in  some  instances  other  officers  necessary  for  the 
performance  of  the  official  functions, 

(6)  The  non-official  suite  includes  the  family  of  the  dip- 
lomatic agent  and  those  in  his  household  em- 
ploy. This  may  include,  beside  his  immediate 
family,  (1)  the  private  chaplain,  (2)  the  private 
doctor,  (3)  the  private  secretaries,  (4)  the  domestic  servants 
of  various  grades. 

74-    Who  May  Send  Diplomatic  Agents 

It  is  the  general  rule  that  sovereign  states  only  may  send 
ambassadors  or  other  diplomatic  agents.  Sometimes  diplo- 
matic relations  are  maintained  between  states  when  both  are 
not  fully  sovereign,  as  in  the  relations  between  Bavaria,  a 
member  of  the  German  Empire,  and  France.  In  general, 
where  the  sovereignty  of  a  state  is  not  complete,  its  right  of 
legation  is  fixed  by  the  treaty  which  impairs  its  sovereignty. 
A  state  which  has  not  full  sovereign  powers  may  have  a  par- 
I  tial  right  of  legation,  either  active  or  passive,  or  a  right  to 
I  (end  diplomatic  agents  with  limited  functions. 

The  sendii^  of  a  diplomatic  agent  is  essentially  an  act  of 
I  the  sovereign  person,  whether  he  be  a  monarch,  president, 
I  council,  or  have  other  title.  The  domestic  law  determines 
I  sho  this  person  shall  be.  International  law  makes  no  dia- 
I  tinctioD. 

In  each  state  a  department,  usually  called  the  department 

I  of  foreign  affaira,  has  the  business  of  international  inter- 

Bourse  in  charge.    The  organization  of  this  department  and 

te  general  methods  are  matters  of  domestic  law.    All  foreign 

tatee  need  to  know  is  to  what  extent  this  department  is  com- 

ait  to  carry  on  negotiations. 


A 
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?;.    Who  Uay  Be  Sent 


1 


[  Before  actually  sending  a  diplonaatic  agent,  a  state  usually 
'  obtains  assurance  from  the  receiving  state  that  the  proposed 
agent  will  be  an  acceptable  person.  If  the  proposed  agent 
is  a  persona  Tum  grata,  it  is  held  that  the  foreign  state  is  not 
obliged  to  give  its  reasons  for  refusing  to  receive  him.  To 
refuse  a  given  person  does  not  imply  any  lack  of  courtesy 
to  the  sending  state  on  the  part  of  the  refusing  state.  A  state 
may  refuse  to  receive  one  of  its  own  citizens  as  the  minis- 
ter of  a  foreign  state.  Sometimes  states  have  refused  to 
receive  those  who  have  in  the  sending  state  taken  po- 
sitions manifesting  hostile  disposition  toward  the  receiving 
state. 

In  1885  the  Italian  government  refused  to  receive  Mr. 
Keily  as  United  States  representative  on  the  ground  that  he 
had  denounced  the  overthrow  of  the  temporal 
iftt'ieUy  power  of  the  Pope.  It  was  considered  probable 
that  one  who  had  taken  so  decided  an  attitude 
toward  an  action  of  the  government  to  which  he  was  sent 
would  hardly  be  acceptable.  Mr.  Keily  had  just  before  been 
refused  by  Austria-Hungary  on  the  ground  that  his  wife  was 
a  Jewess  and  his  marriage  only  a  civil  one.  President  Cleve- 
land showed  his  attitude  toward  this  action  in  his  first 
annual  message,  1885.  "The  Austro-Hungarian  government 
finally  decided  not  to  receive  Mr,  KeUy  as  the  envoy  of  the 
United  States,  and  that  gentleman  has  since  resigned  his 
commission,  leaving  the  post  vacant.  I  have  made  no  new 
nomination,  and  the  interests  of  this  government  at  Vienn* 
are  now  in  the  care  of  the  secretary  of  legation,  acting  ta 
charg6  d'aiTaires  ad  interim."  • 

>  4  Moore,  £  638. 
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76.     Credentials,  Instructions,  Passport 

Before  starting  upon  his  niission,  a  diplomatic  represexi- 
kttve  receives,  if  of  one  of  the  first  three  classes,  from 
the  head  of  the  state,  if  of  the  fourth  class 
(charg^  d'affaires),  from  the  minister  of  foreign 
affairs,  a  letter  of  credence.  In  the  United 
tales  the  President  signs  the  letters  of  credence  of  diplo- 
tatic  agents  above  the  rank  of  chargfi  d'affaires.  In  these 
tnces  the  letter  is  addressed  to  the  head  of  the  foreign 
In  the  case  of  charge  d'affaires  the  letter  is  addressed 
b  the  minister  of  foreign  affairs  and  signed  by  the  Secretary 
H  State,  A  letter  of  credence  gives  the  name,  the  character 
and  general  object  of  the  mission,  and  requests  for  the  agent 
fiiH  faith  and  credence  as  the  state's  representative.  In  case 
i.>f  representatives  to  Turkey,  besides  the  letter  to  the  Sultan, 
formerly  letters  were  also  taken  to  the  grand  vizier  and  to 
ihe  minister  of  foreign  affairs.  Representatives  of  the  Pope 
carry  in  place  of  letters  of  credence  papal  bulls.  Sometimes 
a  diplomatic  agent  receives  also  letters  of  recommendation 
to  pereons  of  importance  in  the  foreign  country.  These  let- 
ter! have  a  siemi-official  character  in  many  cases.  While  a 
fetter  of  credence  may  give  power  to  open  treaty  nego- 
Jutions,  it  is  usual  to  give  a  special  letter  conferring  full 
i  or  general  full  powers  to  close  and  sign  a  treaty,  or 
9  act  in  behalf  of  the  state  in  some  manner  not  covered 
■  his  instructions.     These  letters  are  commonly  letters 


The  diplomatic  agent  also  customarily  receives  instruc- 
tions which  may  be  either  for  his  own  guidance  or  to  be 

communicated  to  the  foreign  state.     If  to  be 
bitroetioaA.  . 

communicated  to  the  foreign  state,  the  instruc- 

make    more    fully    known    his    special     functions. 

)  aO    cases  the  agent  is  bound  by  his  instructions,  and 
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should  there  be  doubt  as  to  method  of  actioD  it  is  easy,  in 
these  days  of  rapid  commuuicatioD,  to  eatertain  a  matter  ad 
referendum. 

The  diplomatic  agent  also  receives  for  himself,  family  and 
suite,  a  special  passport.  The  special  passport  "differs  from 
the  ordinary  passport  in  that  it  usually  de- 
n'^'iOTt  scribes  the  official  rank  or  occupation  of  the 

holder,  and  often  also  the  purpose  of  his  travel- 
ing abroad,  while  generally  omitting  the  descriptioD  of  his 
person."  '  This  may  serve  not  only  the  purpose  of  the 
ordinary  passport,  but  may  also  give  an  official  introduction 
to  the  bearer. 

The  papers  furnished  to  diplomatic  representatives  of  the 
United  States  include: — 

1.  A  sealed  letter  of  credence  to  the  head  of  the  state 
or  minister  of  foreign  affairs  according  to  rank  of  tlie 
representative. 

2.  "An  open  office  copy  of  the  letter  of  credence." 

3.  The  special  passport  above  mentioned. 

4.  "A  copy  of  the  Renter  of  the  Department  of 
State." 

5.  A  letter  of  credit  upon  the  bankers  of  the  United 
States. 

6.  A  copy  of  Instructions  to  the  Diplomatic  Officen 
of  the  United  States. 

7.  A  copy  of  the  Consular  Regulations  of  the  United 
States. 

<  "  The  American  Pae^wrt,"  U.  8.  Dept  State,  1898,  p.  7. 
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(poem  of) 
LETTER  OF  CREDENCE 


FmsUient  oj  the  United  States  0/  America. 


eiT  AND  Good  Friend; 

I  have  made  choice  of 

•  d  our  distinguished  citizens,   to  reside  near  the  Govenuaeiit  of 

or in  the  quality  of 

!  ie  well  informed  of  the  relative  intereeta  of  the  two  countries  tuid 
our  sincere  desire  to  cultivate  to  the  fullest  extent  the  friend^ip 
ich  lias  BO  long  subsisted  between  the  two  Governments.  My  linowl- 
p  rf  his  high  character  and  abiUty  gives  me  entire  confidence  that  be 
SI  constantly  endeavor  to  advance  the  interest  and  prosperity  of  both 

brernmentA,  and  so  render  himself  acceptable  to  Your 

I  therefore  request  Your to  receive  him  favorably  and 

Igive  full  credence  to  what  he  shall  say  oa  the  part  of  the  United  States, 
id  to  the  aasurances  which  I  have  charged  him  to  convey  to  you  of  IJhe 

Mviabes  of  this  Government  for  the  prosperity  of 

lUyGod  have  Your in  His  wise  keeping. 

Wntlen  at  Washington  this day  of in  the 


Your  good  friend. 


77.  Diplomatic  Ceremonial 
(a)  In  certain  countries  diplomatic  ceremonial  has  been 
T  elaborate  and  complex.  The  tendency  during  the  nine- 
ith  centiuy  was  toward  simplification.  Each  state  has  the 
er  to  detennine  its  own  ceremonial  for  the  most  part.^ 
•T^lor,  -'International  PubUc  Law,"  323. 
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Of  course  no  state  can  disregard  established  rules  as  to  rack, 
precedence,  and  similarly  generally  recognized  practices.  At 
HUtoriui  ^^®  *™^  when  these  practices  originated  it  was 

tendoDcisB  In  imperative  that  there  should  be  some  fixed 
Mremonial.  mode  of  procedure  w  hich  a  state  could  follow 
without  giving  offense  in  its  treatment  of  a  foreign  represen- 
tative. Much  of  the  ceremonial  became  fixed  during  the 
latter  part  of  the  seventeenth  and  during  the  eighteenth  cen- 
tury. In  the  days  of  absolutism  the  monarch  naturally 
demanded  such  recognition  of  his  representative  in  a  foreign 
country  as  befitted  his  own  estimate  of  the  dignity  of  the 
monarchical  office.  It  may  not  be  unfortunate  that  the  mon- 
arch placed  a  high  estimate  upon  the  sovereign  office  and  de- 
vised a  ceremonial  commensurate  with  this  estimate,  for 
what  was  once  done  out  of  respect  for  and  in  response  to 
the  demand  of  a  peraonal  sovereign,  is  now  done  out  of 
respect  for  the  dignity  of  the  state  itself.  Thus  in  the  daj'a 
of  more  democratic  sovereignties  international  representatives 
are  clothed  with  a  dignity  which  both  elevates  the  attitude 
of  participants  in  international  negotiations  and  gives  greats 
weight  to  their  conclusions.  The  ceremonial  also  fixes  a 
definite  course  of  procedure  which  any  state  may  follow 
without  giving  offense  to  another,  whether  it  be  weak  a 
powerful, 

(fc)  While  the  minor  details  of  the  ceremonial  of  receptiiM 
I     of  a  diplomatic  agent  are  not  invariable,  certain  custom 

are  well  established.    A  diplomat  officially  noti- 
^osption  o       g^  ^jjg  fgceiving  state  of  his  arrival  by  sendina;, 

(1)  if  he  be  of  the  first  rank,  a  secretary  of  the 
embassy  to  the  minister  of  foreign  affairs,  with  a  copy  of  liis 
letter  of  credence  and  a  request  for  a  day  and  hour  wben 
he  may  have  an  audience  with  the  head  of  the  state  in  order  j 
^  to  present  his  credentials,  (2)  if  of  the  second  rank,  wlitt"" 

i  —-3 
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the  announcement  and  request  in  writing,  (3)  if  of  the  third 
rank  he  always  observes  the  last-mentioned  procedure,  (4) 
if  of  the  fourth  rank,  charg6  d'afTaires,  he  notifies  the  minis- 
ter of  foreign  affairs  of  his  arrival  and  requests  an  audience. 

The  audience  may  be  for  any  grade  more  or  less  formal, 
pubhc  or  private.  Usually  diplomats  of  the  first  rank  are 
received  in  public  audience.  At  the  audience  the  diplomat 
presents  his  letter  of  credence,  and  usually  makes  a  brief 
address,  of  which  he  has  earlier  furnished  a  copy  to  the  min- 
ister of  foreign  affairs  in  order  that  a  suitable  reply  may  be 
prepared.  Diplomats  of  the  second  rank  customarily  receive 
a  similar  solemn  audience.  This  may  or  may  not  be  granted 
to  ministers  of  the  third  rank.  Official  visits,  varying  some- 
irtiat  in  ceremonial  in  different  states,  follow. 

(c)  From  the  time  when  permanent  missions  began  to  be 

common,   conflict   between  the   representatives  of  different 

states  made  necessary  fixed  rules  of  precedence. 

As  Wicquefort  said  in  the  latter  part  of  the 

seventeenth  century,  "One  of  the  things  that 

SioBt  hinders  Embassadors  from  paying  one  another  civihties, 

fe  the  Contest  they  have  concerning  Honours  and  Rank;  not 

tmly  on  Account  of  the  Competition  of  their  Masters,  but 

imetimes  also  by  Reason  of  some  Pretensions  they  have 

nongst  themselves,"  '     Wicquefort's  citations  of  cases  give 

imple  evidence  of  the  confusion  prevailing  in  his  day.     Byn- 

fTshoek,  in  "De  Foro  Legatorum,"  Chapters  I  and  XII, 

IW8  that  the  confusion  was  scarcely  less  in  1721,  though 

■  rank  by  title  was  coming  to  be  more  fully  recognized. 

iattel  in  1758  shows  that  there  had  arisen  a  more  definite 

emonial  ^  and  a  fairly  clear  gradation,  yet  as  this  had  never 

•D  agreed  to  by  any  considerable  number  of  states,  and  was 

;  in  accordance  with  any  generally  recognized  principle, 

Wicquefort,   "The   EmbasBador  and    Hia  Functions,"   Digby'B  trans- 

00.01.  XXn.p.  201. 

;•  Droit  dea  gens."  Liv.  IV,  Ch.  VI. 


IdMot 
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there  were  contests  still.  By  the  Congresses  of  Vienna  (1815) 
and  Aix-la-Chapelle  (1818)  many  of  the  disputed  points  in 
regard  to  precedence  were  adjusted.  Certain  general  prop- 
ositions are  now  admitted,  such  as,  that  no  diplomat  can 
pretend  to  special  honors  or  immunities  above  other  diplo- 
mats of  the  same  rank.'  The  rule  of  the  Congress  of  Vienna 
is  followed,  by  which  diplomats  of  the  same  class  rank  accord- 
ing to  the  precedence  in  the  date  of  the  official  notification 
of  their  arrival. 

Places  of  honor  are  now  quite  definitely  fixed.    On  cere- 
monial occasions,  where  the  representatives  are  seated  at  a 
table,  as  in  an  international  congress,  it  may 
hMHtf'  "^  ^  somewhat  varied  as  fronting  the  main  win- 

dow, opposite  the  main  entrance  to  the  room, 
in  the  place  receiving  the  light  over  the  left  shoulder.  When 
the  place  is  determined  by  the  relation  to  the  head  of  the 
table  or  the  presiding  officer,  the  first  honor,  except  in  Turkey, 
is  at  his  right,  the  second  at  his  left,  the  third  in  the  second 
place  on  the  right,  the  fourth  in  the  second  place  on  the  left, 
and  so  on.  In  processions  the  place  of  honor  is  sometimee 
first,  sometimes  last.  For  relatively  short  processions,  cer- 
tain more  definite  rules  are  usually  observed.  WTien  only 
two  participate,  the  first  place  is  the  place  of  honor;  whai 
three  participate,  the  middle  place,  the  place  in  advance  being 
the  second  honor  and  the  place  in  the  rear  the  third;  whrai 
four  participate,  the  second  place  is  the  place  of  honor,  the 
place  in  advance  the  second,  the  third  and  fourth  being  in 
honor  in  order;  when  five  participate,  the  middle  Is  the  fJace  I 
of  honor,  the  second  place  being  the  second  in  honor,  UwJ 
first  the  fourth  in  honor,  the  fourth  the  third  in  honor,  a 
the  fifth  the  fifth  in  honor .^ 
To  avoid  friction  as  to  place  of  honor  in  signing  tresdi 
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l-Ctc.,  the  principle  of  the  altenuU  is  usually  followed,  by  which 
the  copy  going  to  a  given  nation  has  the  name  of  its  own 
representative  first  in  order,'  Sometimes  the  order  is  deter- 
mined by  lot,  and  sometimes  is  alphabetical  in  the  order  of 
the  names  of  the  states  parties  to  the  treaty. 

(d)  Certain  prerogatives  are  held  to  appertain  to  the  office 
of  ambassador  and  to  diplomats  of  the  first  rank.  Among 
these  are:  (1)  the  title  of  Excellency,  (2)  the 
right  to  remain  covered  in  the  presence  of  the 
sovereign,  unless  the  sovereign  himself  is  uncovered,  (3) 
the  privilege  of  a  dais  in  his  own  home,  (4)  the  right 
lo  use  a  "coach  and  six"  with  outriders,  (5)  military  and 
naval  honors,  (6)  the  use  of  the  coat  of  arms  over  the  door, 
(7)  invitations  to  all  court  ceremonies.  This  last  is  usually 
extended  to  all  diplomats.  Those  of  lower  rank  than  the 
ambassador  sometimes  claim  modified  forms  of  the  above 
prerogatives. 

Many  of  the  interesting  phases  of  diplomatic  ceremonial 
arc  survivals  of  forms  which  in  earlier  days  were  most  jeal- 
ously and  strenuously  guarded.  The  closer  relations  of  states 
and  better  understanding  of  mutual  relations  have  made  un- 
necessary the  observance  of  many  forms  once  vital  to  harmony. 
Many  courtesies  are  regarded  as  due  diplomatic  representa- 
tives by  virtue  of  their  rank.  These  are  not  uniform  at  the 
farious  courts,  but  generally  include,  notification  of  accession 
to  the  throne,  notifications  of  births  and  deaths  in  the  royal 
(amily,  congratulations  and  condolences  as  public  events 
tarrant,  and  many  others. 

(c)  Diplomats  are  also  entitled  to  receive  salutes,  which  are 
BuaUy  arranged  for  in  advance.  The  ambassador  receives  a< 
salute  of  nineteen  guns;  envoys  extraordinary 
and  minister  plenipotentiary,  fifteen;  the  minis- 
sr  resident,  thirteen;  and  the  chargS  d'affaires,  eleven. 
'  Tbe  Department  of  State  inatructa  the  lepreeentatives  of  the  United 
ataa  to  foltow  tf ' ■■- 
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78.    Functioiis  of  a  Diplomatic  Representative 

The  functions  of  a  diplomatic  representative  in  a  bro 

sense  are,  to  direct  the  internal  business  of  the  legation,^ 

.  conduct  the  negotiations  with  the  state  to  which  he  is  accred 

j  ited,  to  protect  citizens  of  his  state '  ''and  to  issue  passports  f 

/  under  proper  restrictions,^  and  to  make  reports  to  his  home  r 

government. 

(a)  The  internal  business  of  the  mission  may  in  general 
be  classified  as  concerned  with  (1)  the  custody  of  archives, 
btwitii  (^)    (Uplomatic   correspondence  ^   involving  at 

I  butaiei*  of  times  the  use  of  cipher,  (3)  record  of  the  worS; 
•  tgMoa.  qJ  ^jjg  legation,  (4)  the  exercise  of  a  measure 
of  jurisdiction  over  the  household.  In  grave  cases  the  diplo- 
mat must  send  the  offender  home  for  trial,  or  under  certain 
circumstances,  if  a  native  of  the  state,  hand  the  offender  over 
to  the  local  authorities.  Otherwise  his  jurisdiction  ia  mainly 
of  a  minor  disciplinary  sort.  The  assumption  of  such  au- 
thority as  claimed  by  Sully,  in  1603,  when  he  tried  and  con- 
demned to  death  one  of  the  French  suite,  is  now  absolutely 
denied.  Indeed,  James  I  pardoned  the  offender  whom  Sully 
had  delivered  to  him  for  execution.  In  1896  Great  Britain 
denied  the  right  of  the  Chinese  ambassador  to  detain  a  China- 
man who  was  held  in  the  legation  under  charge  of  politicn! 
conspiracy,  and  compelled  his  release. 

(6)  The  conduct  of  negotiations  with  the  state  to  which 
the  representative  is  accredited  may  involve,  (1)  verbal  com-jj 

munications  with  the  sovereign  or  ; 
Oondnet  o!        j^^  purport  of  such  communications  may  | 
tt«gotlatlou.  ,  ■■.,.' 

preserved  m  wntmg  known  as  bnefs  of  the  a 

versation,  or  avis  to  the  menwry.    In  cases  of  somewhat  for 

'  Ihid.,  s  4075. 
3  the  IsngiiBge  of  diplon 
ore  used.     Since  the  Coog 
without  oSenee.     Ail.  130 
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onversations  the  written  reports  may  bo  called  rwles  or 
lemoTonda.  To  the  -prochs-verbaux,  or  reports  of  international 
onferences  for  the  discussion  of  treaty  stipulations,  the  name 
rotocol  is  usually  given,  (2)  Formal  conmtunications  with 
le  sovereign  or  ministers;  (3)  the  maintenance  of  diplomatic 
rivileges  and  immunitiea ;  (4)  such  action  as  may  be  neces- 
iry  to  protect  his  state's  interests  so  far  as  possible,  and 
articularly  ite  treaty  rights. 

(c)  The  diplomat's  relations  to  the  citizens  of  his  own 
juntry  are  largeJy  determined  by  the  domestic  Jaw  of  his 
own  state,  and  usually  involve,  (1)  a  measure 
aow^Jaans  °^  protection  to  his  fellow-citizens;  (2)  issue  and 
vis6  of  passports,  and  in  some  countries  the 
isue  of  certificates  of  nationality  and  travel  certificates; 
J)  in  cases  of  extradiaon  of  citizens  of  his  own  state  from 
lie  foreign  state,  the  presentation  of  the  requisition  for 
xtradition;  and  in  cases  of  extradition  of  citizens  of  the 
tate  to  which  he  is  accredited  from  his  own  state,  usually 
lie  certification  that  the  papers  submitted  as  evidence  are 
properly  and  legally  authenticated."  '  In  some  states  dip- 
>iiiat8  are  authorized  to  perform  notarial  acts.^  (4)  The 
jcercise  of  a  reasonable  courtesy  in  the  treatment  of  his 
^ow-citizens. 

All  these  functions  vary  with  local  law.  The  practice  is 
ot  uniform,  as  is  evidenced  in  the  inconsistencies  in  regard 
)  regulations  as  to  marriage  by  the  diplomatic  agent.^ 

(rf)  In  making  reports  the  diplomat  is  supposed  to  keep 
^^  j^  his  own  government  informed  upon  (1)  the  views 
ma  and  policy  of  the  state  to  which  he  is  accredited, 

rranimeiit.      ^^^  ^2)  such  facts  83  to  events,  Commerce,  dis- 
►veries,  etc.,  as  may  seem  desirable.    These  rejwrts  may  be 
gular  at  specified  periods,  or  special. 
«  22  U-  S.  StB.  at  Large,  216,  i  5. 
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79.     Terminatioii  of  Mission 

The  mission  of  a  diplomatic  representative  may 
in  various  ways. 

(a)  A  mission  may  terminate  through  the  death  of  1 

diplomat.    In  such  a  case  there  may  properly  be  a  funeral 

befitting  the  rank  of  the  diplomat.    The  prop- 

""^  erty  and  papers  of  the  mission  are  inventoried 

and  sealed  by  the  secretary,  or  in  case  of  the 
absence  of  secretaries  and  other  proper  persona,  by  the  diplo- 
mats of  one  or  more  friendly  powers.  The  inheritance  and 
private  property  of  the  diplomat,  of  course,  follow  the  law 
of  his  country,  and  the  property  of  the  deceased  is  exempt 
from  local  jurisdiction. 

(6)  The  mission  may  terminate  in  ordinary  course  of 
events,  by  (1)  expiration  of  the  period  for  which  the  letter 
In  ordinary  "^  Credence  or  full  power  is  granted;  (2)  fulfill- 
cDurie  of  ment  of  the  purpose  of  the  mission,  if  a  special 

ev«nu.  mission;  (3)  change  of  grade  of  diplomat;  (4) 

the  death  or  dethronement  of  the  sovereign  to  whom  the 
diplomatic  agent  is  accredited,  except  in  cases  of  republican 
forms  of  government.  In  the  above  case  new  letters  of 
credence  are  usually  regarded  as  essential  to  the  continuance 
of  the  mission.  The  weight  of  opinion  seems  to  indicate  that 
the  mission  of  a  diplomat  is  terminated  by  a  change  in  the  J 
government  of  his  home  country  through  revolution,  and  J 
that  new  letters  of  credence  are  necessary  for  the  continual 
of  his  mission. 

(c)  A  mission  may  be  interrupted  or  broken  off  i 
strained  relations  between  the  two  states  or  between  1 

diplomatic  agent  and  the  receiving  state. 
Under  iinin      ^  declaration  of  war  immediatelv  terminal 

ralatloiu.  ~  • 

diplomatic  relations.     (2)  Diplomatic  relatit 
may  be  broken  off  by  the  personal  departure  of  the  i 
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which  departure  is  for  a  stated  cause,  such  as  the  existence 

L  of  conditions  making  the  fulfillment  of  his  mission  impossible, 

■  the  violation  of  the  principles  of  international  law.     (3) 

JiHplomatic  relations  may  be  temporarily  suspended,  owing 

1  to  friction  between  the  states,  as  in  the  ease  of  the  suspension 

I  of  diplomatic  relations  between  Great  Britain  and  Venezuela 

I  from  1887  to  1897,  owing  to  dispute  upon  questions  of  bound- 

Iftry.    In  1891  Italy  recalled  her  minister  from  the  United 

■  States  on  account  of  alleged  tardiness  of  the  United  States 

1  authorities  in  making  reparation  for  the  lynching  of  Italians 

1  in  New  Orleans  on  March  14,  1891.'     (4)  A  diplomatic  agent 

I  is  sometimes  dismissed  cither  on  grounds  personal  to  the 

I  diplomat,  or  on  grounds  involving  the  relations  of  the  two 

I  Blates.     When,  in  1888,  the  demand  for  the  recall  of  Lord 

I  Sackville,    the    British    minister    at   Washington,    was   not 

I  fffomptly  complied  with,  Lord  Sackville  was  dismissed  and 

I  his  passport  sent  to  him.     Lord  Sackville  had,  in  response  to 

Liletter  purporting  to  be  from  an  ex-British  subject,  sent  a 

liich  related  to  the  impending  presidential  election. 

was  demanded  by  telegraph,  October  27.     The 

f  government  declined  to  grant  it  without  time  for 

Hareatigation,  and  his  passport  was  sent  him  on  October  30. 

Bin  1871,  "  The  conduct  of  Mr.  Catacazy,  the  Kussian  minister 

■<t  Washington,  having  been  for  some  time  past  such  as 

laterially  to  impair  his  usefulness  to  his  own  Government, 

tnd  to  render  intercourse  with  him  for  either  business  or  social 

1  highly  disagreeable,"  it  was  the  expressed  opinion 

f  the  President  that  "  the  interests  of  both  countries  would 

i  promoted  ...  if  the  head  of  the  Russian  legation  here 

to  be  changed."    The  President,  however,  agreed  to 

^erat«  the  minister  till  after  the  contemplated  visit  of  th« 

n<J  duke.    The  communication  also  stated,  "  That  minister 

[  then  be  dismissed  if  not  recalled."  ^ 


■  For.  ReUtioiiB  U.  S.  1891,  p.  658  B. 


'  4  Mooru,  {  (lao. 
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(d)  The  ceremonial  of  departure  is  similar  to  that  of  recep- 
tion.    (1)  The  diplomat  seeks  an  interview  according  to  the 

method  outlined  in  the  ceremonial  of  reception, 
J^^^*^    in  order  to  present  his  letter  of  recall.     (2)  In 

case  of  remoteness  from  the  seat  of  government 
the  agent  may,  if  necessary,  take  leave  of  the  sovereign  by 
letter,  forwarding  to  the  sovereign  his  letter  of  recall.  (3)  It 
very  often  happens  that  a  diplomatic  agent  presents  his  suc- 
cessor at  the  time  of  his  own  departure.  (4)  In  case  of  change 
of  title  the  diplomat  follows  the  ceremonial  of  departure  in 
one  capacity  with  that  of  arrival  in  his  new  capacity.  (5)  It 
is  understood  that  the  agent,  after  the  formal  close  of  his 
mission,  will  depart  with  convenient  speed,  and  until  the 
expiration  of  such  period  he  enjoys  diplomatic  immunities. 

80.    InununitieB  and  Privileges 

Few  subjects  involved  in  international  relations  have  been 
more  extensively  discussed  than  the  privileges  and  immuni- 
ties of  diplomatic  agents.     Many  of  the  earliest  treatises  on 
international   affairs  were  devoted  to  such  questions.    In 
order  that  any  business  between  states  might  be  carried  on, 
some  principles  upon  which  the  diplomatic  agent  could  base  J 
his  action  were  necessary.    The  treatment  of  the  agent  could  | 
not  be  left  to  chance  or  to  the  feeling  of  the  authorities  of  I 
the  receiving  state.    Gradually  fixed  usages  were  recogniied.  I 
These  immunities  and  privileges  may  be  considered  undcf  J 
two  divisions:   personal    inviolability,   and  exemption  fro 

I  local  jurisdiction,  otherwise  known  as  exterritoriality. 

I       (a)  The  person  of  the  agent  was  by  ancient  law  inviolal 
According  to  the  dictum  of  the  Roman  Law,  sancH  h 
toyioLbUity  of  ^^O^i^-    ^^  "^cord  with  this  principle  the  I 
thB  perBoa  of     ical  and  moral  person  is  inviolable.    Any  offd 
tba  agent.         toward  the    person  of  the  ambassador  i 
effect  an  offense  to  the  state  which  he   represents,  i 
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to  the  law  of  nations.  The  receiving  state  b  bound  to  ox- 
tend  to  the  diplomatic  agent  such  ppoteetioii  aa  will  preserve 
his  inviolability.  This  may  make  necessary  the  uao  of  force 
to  preserve  to  the  diplomatic  agpnt  his  privitogos.  The  idea 
of  inviolability,  as  Calvo  says,  is  absolute  and  utilimitod,  mid 
based,  not  on  simple  convenience,  but  upon 
I  privu™  '  necessity.  Without  it  diplomatic  agciiUt  enuld 
not  perform  their  functions  for  they  would  be 
Impendent  upon  the  sovereign  to  whom  they  might  bc!  ac- 
1  credited.'  In  many  states  laws  have  been  enacted  during 
I  ftp  last  half  of  the  nineteenth  century  fixing  sevens  penaltieK 
1  (or  acts  which  affect  the  diplomatic  agent  unfavorably  in 
I  the  performance  of  his  functions  or  reflect  ujion  hia  dignity .^i 
The  privilege  of  inviolability  extends,  (1)  alike  to  agentH 
I  of  all  classes;  (2)  to  the  suite,  official  and  non-official;  (;i)  to 
such  things  as  are  convenient  for  thti  [H^rforin- 
ance  of  the  agent's  functions;  (4)  during  th(! 
entire  time  of  his  official  sojourn,  i.e.,  from  the 
e  of  the  announcement  of  his  official  character  to  the  ex- 
IpiratioQ  of  a  reasonable  time  for  departure  aftt-r  the-  eom- 
Ijiletion  of  his  mission.  This  also  holds  even  when  thu 
won  is  tenninated  by  the  outbreak  of  war  bctwetm  the 
!  from  which  the  agent  comes  and  the  Htat/;  to  which 
i  accredited.  (5)  By  courtesy  the  diplomatic  agent  is 
r  accorded  aiEDil&r  privil^es  when  paasing  thruufrh  a 
1  state  in  going  to  or  returning  from  bin  pout. 
L  •Trj^nmatJP  agent  may  place  himBelf  under  the  Law,  aaya 
,  ao  Ur  ae  attacks  upon  him  are  concerned:  (I) 
■mbea  he  voluntarily  exposes  bimsdf  to  danger, 
in  a  riot,  duel,  mil  war;  <2)  when  in  his  pnvaie 
capacity  be  does  that  whidi  m  Gafafe  to 
e^  JM  a  writer  or  artiet,  pnrnifd  tfae  oiti- 
M  vat  dcgUMJiite  into  an  attadc  upon  Ina  pdilie 
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character;  (3)  when  the  attacks  upon  him  are  in  legitimate 
personal  self-defense;  (4)  when,  by  his  actions,  he  provokes 
on  the  part  of  the  local  government  precautionary  measures 
against  himself,  e.g.  if  he  should  plot  against  the  surety  of 
the  state  to  which  he  is  accredited.^  Only  in  the  case  of 
extreme  necessity,  however,  should  any  force  be  used.  It  is 
better  to  ask  for  the  recall  of  the  agent.  In  case  of  refusal 
or  in  case  of  urgent  necessity  the  agent  may  be  ex|>eUed. 

{&)  Exemption  from  local  jurisdiction  of  the  state  to  which 
a  diplomatic  agent  is  sent,  or  exterritoriality  in  a  Itmitwl 
sense,  flows  naturally  from  the  admitted  right 
^r«"oL  ^^  inviolabUity.  The  term  "exterritoriality"  is 
a  convenient  one  for  describing  the  conditioa 
of  immunity  which  diplomatic  agents  enjoy  in  a  foreign. 
state,  but  it  should  be  observed  that  the  custom  of  conceding 
these  immunities  has  given  rise  to  the  "  legal  fiction  of  exterri- 
toriality," rather  than  that  these  inununities  are  based  on 
a  right  of  exterritoriality.  The  practice  of  granting  immuni- 
ties was  common  long  before  the  idea  of  exterritoriality  arose.* 
The  exemptions  give  to  diplomatic  agents  large  privileges. 

(1)  The  diplomatic  agent  is  exempt  from  the  criminal 
jurisdiction  of  the  state  to  which  he  is  accredited.  In  case 
Agent  exempt  °^  violation  of  law  the  receiving  state  has  i< 
from  cHmiiu]  decide  whether  the  offense  is  serious  enough  u- 
juriidieuon.  warrant  a  demand  for  the  reeaU  of  the  agent, 
or  whether  it  should  be  passed  without  notice.  In  extreme 
cases  a  state  might  order  the  agent  to  leave  the  country,  of 
in  case  of  immediate  danger  might  place  the  agent  undeT 
reasonable  restraint.  Hall  considers  these  "  as  acts  done  iD. 
pursuance  of  a  right  of  exercising  jurisdiction  upon  suffin'i 
emergency,  which  has  not  been  abandoned  in  conoehl 
immunities  to  diplomatic  agents."  ^ 


'  DeBpftgnet," Droit  inlemational  public,"  2d  ed.,  {  235;  He&ter, 
'Qrotius,  "5De  JiireBeUi,"II,  18.  'Hall^p.  17 


r 
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(2)  The  diplomatic  agent  is  exempt  from  civil  jm-isdiction 
of  tbe  state  to  which  he  is  sent,  and  cannot  be  sued,  arrested, 
AfentozBinpt  "''  pu^'shed  by  the  law  of  that  state.^  This 
from  drti  rule  is  sometimes  held  to  apply  only  to  such 

IintUdiction.  proceedings  as  would  affect  the  diplomat  in  his 
official  character;  but  unless  the  diplomat  voluntarily  assume 
another  character,  he  cannot  be  so  proceeded  against.    If 

he  become  a  partner  in  a  firm,  engage  in  business,  buy  stocks,    ' 
r  assume  financial  responsibUities,  it  is  held  in  theory  by  /  > 

tarns  authorities  that  the  diplomatic  agent  may  be  proceeded  I 
t  in  that  capacity.  The  diplomatic  agent  of  the  United  i 
States  is  distinctly  instructed  that  "real  or  personal  property, 
iside  from  that  which  pertains  to  him  as  a  minister,  ...  is 
Kibject  to  the  local  laws."  ^  The  practice  is,  however,  to"-/- 
exteod  to  the  diplomat  in  his  personal  capacity  the  fullest 
poaeible  immunity,  and  in  case  of  need  to  resort  to  his  home 
courts,  or  to  diplomatic  methods  by  appeal  to  the  home 
government,  for  the  adjustment  of  any  difficulties  that  may 
involve  its  representative  in  foreign  court  proceedings.  The 
leal  property  of  the  diplomatic  agent  is,  of  course,  liable  to 
bcal  police  and  sanitary  regiJations,  In  cases  where  a  diplo- 
Bstic  agent  consents  to  submit  himself  to  foreign  jurisdiction, 
he  procedure  and  the  judgment,  if  against  him,  cannot  in- 
tdve  him  in  such  marmer  as  seriously  to  interfere  with  the 
irfonnance  of  his  functions.  He  cannot  be  compelled  to  . 
(ipear  as  witness  in  a  case  of  which  he  has  knowledge;  how- 
!Per,  it  is  customary  in  the  interests  of  justice  for  the  diplo- 
wtic  agent  to  make  a  deposition  before  the  secretary  of  the 
igation  or  some  proper  officer.  By  the  Constitution  of  the 
biited  States,  in  criminal  prosecutions  the  accused  has  a 
^t  to  have  the  evidence  taken  orally  in  hia  presence.  The 
efuaal  of  M.  Dubois,  the  Dutch  minister  to  the  United  States 
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in  1856,  to  give  oral  testimony,  resulted  in  his  recall.'  The 
Venezuelan  minister,  however,  testified  in  open  court  as  a 
courtesy  to  the  United  States  government  in  the  trial  of  the 
assassin  of  President  Garfield,^  The  United  States  at  the 
present  time  maintains  that  "a  diplomatic  representative 
cannot  be  compelled  to  testify,  in  the  country  of  his  sojourn, 
before  any  tribunal  whatsoever."  This  may  be  considered 
the  generally  accepted  principle,  though  the  interests  of  gen- 
eral justice  and  international  courtesy  frequently  lead  to 
voluntary  waiving  of  the  rule  with  the  consent  of  the  accred- 
iting state. 

(3)  The  official  and  non-official  family  enjoy  the  immui 
ties  of  their  chief  as  necessary  for  the  convenient  performanoa 
immnnitiM  of    °^   ^    mission.     Questions   in   regard   to 
family  and         immunities  of  the  non-official  suite  have  sotn 
"*"*■  times  ariern.     To  avoid  this  it  is  customary  fi 
the  diplomat  to  furnish  the  receiving  state  with  a  list  of  ll 
family.    Great  Britain  does  not  admit  the  full  immunity  a 
domestic  servants.    When  Mr,  Gallatin  was  United  Sta 
minister  to  Great  Britain,  his  coachman,who  had  committi 
an  assault  beyond  the  hdtei  of  the  minister,  was  held  liable  1 
the  local  jurisdiction.    As  a  diplomatic  agent  can  volunta 
turn  over  an  offender  to  the  local  authorities,  and  as  he  woj 
naturally  desire  the  observance  of  local  law,  there  would  Ij 
little  danger  of  friction  with  local  authorities  anywhere,  | 
vided  a  just  cause  could  be  shown. 

Couriers  and  liearers  of  dispatches  are  entitled  to  immufl 
ties  so  far  as  ia  necessary  for  the  free  performance  of  t 
specific  function. 

(4)  The  house  and  all  grounds  and  buildings  within  I 
limits  of  the  diplomatic  residence  are  regarded  as  exen 
from  local  jurisdiction.     Great  Britain  claimed  the  right  I 
€ntry  to  arrest  Mr.  Gallatin's  coachman  above  mentjoi 

■  4  Moore,  I  &S2.  ■  Ibid. 
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though  admitting  that  such   entrance   should    he  itiadc  nt 
a  time  to  suit  the  convenience  of  the  minister  if  he  did  not 
care  to  hand   him  over  directly.     This  itnmu- 


Mnpt  from  local  ggjy  appurtenances  of  the  mission. 

Children  born  to  the  official  family  in  the 
house  of  the  diplomatic  agent  are  considered  as  born  in  the 
Blate  by  which  the  agent  is  accredited. 

(5)  The  right  of  asylum  in  the  house  of  the  ambassador 

Unow  generally  denied.     In  1726  the  celebrated  case  of  the 

XAtat  Duke  of  Ripperda,  charged  with  treason,  gave 

Mrhnnjen-      rise  to  the  decision  by  the  Council  of  Cantile 

that  the  duke  could  be  taken  from  the  Kngliah 

L  legation  by  force  if  necessary,  because  the  legation,  which 

1  hA  been  established  to  promote  good  relations  l>ctween  the 

I  Blates,  would  otherwise  be  used  for  overthrowing  the  Btate 

n  which  it  had  been  established.'     It  may  be  regarded  aa  a 

I  rule  that,  in  Europe  and  in  the  United  8tat<>H,  the  house  r>f 

I I  diplomatic  agent  affords  only  temporary  protection  for  a 
I  triminal,  whether  political  or  otherwise,  and  that  on  demand 
I  of  the  proper  authority  the  criminal  must  l>e  HUrn^ndered. 
Ilt«fusa]  is  a  juet  ground  for  demand  for  recall  of  the  diplomatic 
Bigent.  The  United  States  instructs  itA  agentn  that  "The 
■joivil^e  of  immunity  from  local  jurisdiction  dofs  not  e mbraec 

t  of  a^om  tar  persons  outatle  of  a  repnwentative'ii 
e  or  poBonal  household."  '    This  ri{^t  »,  bowever, 
1  m  pnetiee.  both  by  the  United  States  and  Euro- 
[  1MU  BBtkoB,  to  far  at  pertains  to  the  bouses  of  the  (fiplooiats 
ImSovlhAwiiaBSUtea.    Ibe  United  Stabs,  in  IS70,  tried 
i  b»  Bdna  the  Earopean  nattons  to  igree  to  tfac 
^  of  the  praetieeL    In  1801,  to  CfaOe.  MUmt\i 
I,  flfAeHwlad  States,  afforded  nf nee  n  IheltpOim 
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to  a  large  number  of  the  political  followers  of  Balmaceda. 
Chile  demanded  his  recall,  but  the  United  States  maintained 
that  there  must  be  sufficient  grounds  for  such  action.  In 
Eastern  countries  it  has  been  the  practice  to  afford  asylum 
in  legations  in  times  of  political  disturbance  and  to  political 
offenders.  In  1S95  the  British  ambassador  at  Constantinople 
gave  asylum  to  the  deposed  grand  vizier  at  Constantinople. 
It  may  be  said,  however,  that  the  tendency  is  to  limit  the 
granting  of  asylum  to  the  fullest  possible  extent/  and  finally 
to  abolish  the  practice  altogether,  as  has  been  the  case  with 
the  ancient  extension  of  this  privilege  to  the  neighborhood 
of  the  legation  under  the  name  of  jus  quarieriorum? 

(6)  In  general,  the  diplomatic  agent  is  exempt  from  per- 
sonal taxes  and  from  taxes  upon  his  personal  goods.    The 

property  owned  by  and  devoted  to  the  use  of 
*^*"^"  the  mission  is  usually  exempt  from  taxation. 

In  this  respect  the  principle  of  reciprocity  is 
followed  among  some  states.  The  taxes  for  betterments, 
such  as  paving,  sewerage,  etc.,  are  regarded  as  proper  charges 
upon  the  mission.  A  state  has  a  right  to  make  such  regula- 
tions as  it  deems  necessary  to  prevent  the  abuse  of  this  im- 
munity from  taxation.  It  is  also  customary  for  a  third  state 
to  grant  to  a  diplomat  passing  through  its  territory  immu- 
nity from  duties.  Diplomatic  agents  are  also  exempt  from 
income,  military,  window,  and  similar  taxes. 

(7)  It  is  hardly  necessary  now  to  mention  the  fact  that 
the  diplomatic  agent  is  entitled  to  freedom  of  religious  worship 
itBedom  of  within  the  mission,  provided  there  be  no  attempt 
rsUffioua  by  bell,  symbol,  or  otherwise  to  attract  the  atten' 
WOTS  p.  tion  of  the  passer-by  to  the  observance,  Thispriv- 
ilege  was  formerly  of  importance,  but  now  is  never  questionetl- 

'  Hall,  p.  182. 

'See  the  "Right  of  Aaylra 
Centml  and  South  America," 
for  June,  1901,  p.  IIS. 
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81.    Diplomatic  Practice  of  the  United  States  ^ 

Some  of  the  minor  points  of  procedure  and  functions  may 

seen  by  the  study  of  the  customs  and  rules  of  any  large 

ite,  as  in  the  United  States, 

{a)  Official  communications  involving  international  rela- 
tions and  general  international  negotiations  are  within  the 
exclusive  province  of  the  Department  of  State,  at  the  head 
of  which  stands  the  Secretary  of  State.  In  other  states  this 
department  is  commonly  called  the  Department  of  Foreign 
Affairs,  and  its  chief  ia  the  Minister  or  Secretary  for  Foreign 
Affiurs,  and  was  so  designated  in  the  United  States  from  1781 
to  1789.  The  Department  of  State  of  the  United  States, 
however,  performs  many  functions  not  strictly  within  a 
Department  of  Foreign  Affairs,  as  an  enumeration  of  the 
Bureaus  will  show. 

(J)  Bureau  of  Appointments. 

(2)  Diplomatic  Bureau. 

{3)  Consular  Bureau. 

(4)  Bureau  of  Indexes  and  Archives, 

(5)  Bureau  of  Accounts. 

(6)  Bureau  of  RoUs  and  Library,  which,  besides  other 
[■duties,  has  charge  of  the  publication  of  the  laws,  treaties, 
ipTociamations,  and  executive  orders. 

(7)  Bureau  of  Citizenship. 

(8)  Bureau  of  Trade  Relations. 

(9)  Division  of  Far  Eastern  AfFairs. 

(10)  EHvision  of  Latin-American  Affairs, 

(fr)  The  Constitution  provides  that,  "  In  all  cases  affecting 
Uibassadors,  other  public  ministers,  and  consuls,"  the  Su- 
preme Court  has  original  jurisdiction  * 
(c)  A  diplomatic  agent  cannot,  without  consent  of  Con- 
'  Condse    bibliographjr.    Hart,    "  Foundatiooa    of   Amcricao    Foreign 
"ii^,"  pp.  241-393. 

u>  8.  CoDBtitution,  Art  III,  }  2,  2. 
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gress,  "accept  of  any  present,  emolument,  oflSce,  or  title  of 
any  kind  whatever  from  any  king,  prince,  or  foreign  state,"  ' 
This  provision  does  not,  however,  prevent  the  rendering  atU 
a  friendly  service  to  a  foreign  power,  and  it  may  be  propofl 
for  him,  having  first  obtained  permission  from  the  Depart^ 
ment  of  State,  to  accede  to  the  request  to  discharge  tempo-J 
rarily  the  duties  of  a  diplomatic  agent  of  any  other  state.*       ' 

(d)  In  case  of  revolution  a  diplomatic  agent  may  extend 
protection  to  the  subjects  of  other  friendly  powers  left  for 
the  time  without  a  representative.^  In  neither  this  nor  in 
the  preceding  case  does  the  United  States  become  responsible 
for  the  acts  of  its  diplomatic  representative  in  so  far  as  he 
is  acting  as  agent  of  the  other  state  or  states. 

(c)  "It  is  forbidden  to  diplomatic  officers  to  participate 
in  any  manner  in  the  political  concerns  of  the  country  of  their 
residence;  and  they  are  directed  especially  to  refrain  from 
public  expressions  of  opinion  upon  local  political  or  other 
questions  arising  within  their  jurisdiction.  It  is  deemed 
advisable  to  extend  similar  prohibition  against  public  ad- 
dresses, urjess  upon  exceptional  festal  occasions,  in  the 
country  of  official  residence.  Even  upon  such  occasions  any 
reference  to  political  issues,  pending  in  the  United  States  or 
elsewhere,  should  be  carefully  avoided."  ■■  A  diplomatic 
agent  is  forbidden  to  recommend  any  person  for  office  under 
the  government  to  which  he  is  accredited.^  The  diplomatic 
agent  should  not  become  the  agent  to  prosecute  private  clwms 
of  citizens.^  The  diplomatic  agent  should  not  retain  any 
copy  of  the  archives,  nor  allow  the  publication  of  any  official 
document,  without  authorization  of  the  Department  of  Stat*?- 
The  Department  in  general  disapproves  of  residence  of  the 
agent  elsewhere  than  at  the  capital  of  the  receiving  state. 

'  U.  S.  Constitution,  Art.  I,  S  A,  8- 

'  4  Moore,  S  653.                                                               '  Ibid.  m 

■  Inatructiona  to  Diplomatic  Officers,  U.  S.,  1897,  S§  68,  60.  H 

•  U.  a.  Rev.  Sts.,  S  1751.                                           •  4  Moore,  $654.  ■ 
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(/)  Joint  action  with  the  diplomatic  agents  of  other  powers 
at  a  foreign  court  is  deprecated,  although  conferences  result- 
ing in  a  common  understanding  in  cases  of  emergency  are 
considered  desirable.' 

(9)  It  is  permitted  that  the  diplomatic  agent  of  the  United 
States  wear  the  uniform  and  bear  the  title  of  the  rank  attained 
in  the  volunteer  service  of  the  Army  of  the  United  States 
during  the  rebellion.^  It  is  prohibited  by  a  later  statute  to 
wear  "any  uniform  or  official  costume  not  previously  author- 
iwd  by  Congress."  ^  This  has  been  interpreted  as  applying 
Ui  dress  denoting  rank,  but  not  to  the  prescribed  court  dress 
of  certain  capitals;*  and  "diplomatic  officers  are  permitted 
to  wear  upon  occasions  of  ceremony  the  dress  which  local 
Usage  prescribes  as  appropriate  to  the  hour  and  place."  " 

{k)  The  United  States  has  never  been  liberal  in  compensa- 
ting diplomatic  agents  for  their  services.  In  1784  the  salary 
of  the  highest  grade  was  fixed  at  nine  thousand  dollars,  and 
It  has  only  been  doubled  at  the  end  of  the  nineteenth  century. 
Other  states  of  equal  dignity  provide  far  more  liberally  for 
their  representatives. 

The  whole  matter  of  diplomatic  agents  has  been  the  subject 
of  numerous  statutes.^ 

82.     Consuls 

(a)  Historically   the    office   of    consul    preceded    that   of 
,     The  merchants  of  different  states  had  dealings 
with  one  another  long  before  the  states,  as  such, 
entered  into  negotiations.    The  Egyptians,  ap- 
fWmtly  as  early  as  the  fourteenth  century  B.C.,  intrusted 
^ae  trial  of  certain  maritime  cases  to  a  designated  priest. 


--™^  , 'V.  8.  Rev.  Sts.,  i  1226. 

IW.,  {  IMS.  •  Schuyler.  '  Amer.  Dip.,"  lU. 

■lutnutiona  to  Diplomatic  OffiMre.  TT.  8..  f  67. 
'.D.  a.  Rev.  Sts.,  ii  1674-1752;  I  Gould  and  Tucker,  43«-t47;  2 
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The  MeditFerranean  merchants  appealed  to  the  jiidicitim  mer- 
catarium  et  Tnariiimum  in  the  sixth  century  B.C.  The  Greek 
proxenos  performed  some  consular  functions.  Rome  later 
had  similar  public  servants.  The  consular  system,  however, 
did  not  develop  during  the  long  period  of  decay  of  the  Roman 
Empire.  In  the  days  of  the  Crusades,  the  merchants  settled 
in  the  coast  cities  of  the  Mediterranean.  Quarters  of  the 
cities  practically  came  imder  the  jurisdiction  of  the  foreign 
occupants.  The  consuls,  probably  at  first  chosen  by  the 
merchants,  exercised  this  jurisdiction,  under  which  the  law 
of  the  state  of  the  origin  of  the  merchants  was  regarded  aa 
binding.  Their  functions  were  somewhat  similar  to  those 
exercised  in  some  Eastern  states  at  the  present  time.  As 
soon  as  conditions  became  more  settled,  the  states  gradually 
assumed  control  of  these  consular  offices.  The  laws  of  OMron, 
Amalfi  Wisby,  the  Consolato  del  Mare,  and  the  early  Lex 
Rhodia  show  that  many  of  the  consular  functions  wprc 
recognized  in  the  Middle  Ages,  and  the  institution  of  consuls 
seems  to  have  been  quite  well  established  by  the  year  1200, 
The  Hanaeatic  League  in  the  fourteenth  century  had  magis- 
trates in  many  cities  entitled  aldermen,  who  were  performing 
functions  similar  to  those  of  the  consuls  of  the  Mediterranean.' 
England  began  to  send  consuls  in  the  fifteenth  century;  the 
system  rapidly  spread,  and  the  powers  and  functions  of  con- 
suls were  wide.  From  this  time,  with  the  growth  of  tie 
practice  of  sending  resident  ambassadors,  the  extent  of  the 
consular  duties  was  gradually  lessened.  The  diplomatic  i 
functions  formerly  in  the  charge  of  the  consuls  were  intrusted  I 
to  the  ambassadors,  and  other  functions  of  the  consuls  v 
reduced  by  making  them  the  representatives  of  the  buf 
interests  of  the  subjects  of  the  state  in  whose  service  t 
were,  rather  than  of  the  interests  of  the  state  as  such,* 
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the  middle  of  the  seventeenth  century,  when  the  responsi- 
bility of  states  to  each  other  became  more  fully  recognized, 
and  government  became  more  settled,  the  exterritorial  juris- 
diction of  consuls  was  no  longer  necessary.  The  growth  of 
commerce  among  the  nations  has  increased  the  duties  of  the 
consul.  The  improved  means  of  communication,  telegraphic 
and  other,  has  reheved  both  consuls  and  ambassadors  of  the 
responsibility  of  deciding,  without  advice  from  the  home 
government,  many  questions  of  serious  nature, 

(6)  The  rank  of  consuls  is  a  matter  of  domestic  law,  and 
each  state  may  determine  for  its  own  officers  the  grade  and 
liak  oi  eonanb  ^lo^iofs  attaching  thereto  m  the  way  of  salutes, 
aaiturcrf  precedence  among  its  domestic  officials,  etc. 
d«aiastic  Uw.  -j^pj^  jg  ^q  international  agreement  in  regard 
to  consuls  similar  to  that  of  1815-1818  m  regard  to  diplomatic 
agents. 

The  United  States  differentiates  the  consular  service  more 
fuDy  than  most  states,  having  the  following:  consuls-general, 
vice-consuls-general,  deputy  consuls-general,  consuls,  vice- 
consuls,  deputy  consuls,  commercial  agents,  vice-commercial 
agents,  consular  agents,  consular  clerks,  intcr[)reter8,  marshals, 
and  clerks.'  The  term  "consular  officer,"  however,  includes 
only  consuls-general,  consuls,  commercial  agents,  deputy  con- 
suls, vice-consuls,  vice-commercial  agents,  and  consular 
agents.^  The  full  officers  are  consuls-general,  consuls,  and 
eonunercial  agents.  The  vice-consular  officers  are  "substi- 
tate  consular  officers"  and  the  deputy  consuls-general,  deputy 
ooosuis,  and  consular  agents  are  "subordinate  consular  of- 

leral  ordinarily  have  a  supervisory  jurisdiction 

within  the  neighborhood  of  their  consulate, 

they  have  no  supervisory  jurisdiction. 


^^^■Meneral 
^^^H^uls  w 
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This  is  often  exercised  by  the  diplomatic  agent  accredited  t 
the  Bame  state. 

Moat  atatea  have  consuls-general,  consuls,  vice-coni 
consular  agents,  sometimes  also  consular  students. 

(c)  The  nomination  of  consuls  is  an  attribute  of  a  sovei 
state.  They  may  be  chosen  either  from  among  its  own  citi— 
NominaUoa  and  ^^"^  °''  ^^0°^  those  of  the  foreign  state.  Consuls 
rsBeption  of  choseu  ffom  the  citizens  of  the  state  to  which, 
"^'^'-  they  are  accredited  exercise  only  in  part  the  full 

consular  functions,  the  limit  of  the  functions  being  determined 
by  the  laws  of  the  accrediting  state  and  by  the  laws  of  the 
receiving  state.  Some  states  refuse  to  receive  their  own 
citizens  as  consuls;  others  do  not  accredit  foreigners  as  con- 
suls. 

The  commission  or  patent  by  which  a  consul-general  or 
consul  is  always  appointed  is  transmitted  to  the  diplomatie 
representative  of  the  appointing  state  in  the  state  to  which 
the  consul  is  sent,  with  the  request  that  he  apply  to  the 
proper  authority  for  an  exequatur,  by  which  the  consul  is 
officially  recognized  and  guaranteed  such  prerogatives  and 
immunities  as  are  attached  to  his  office.  The  vice-consul  i* 
usually  appointed  by  patent,  though  he  may  be  nominated 
by  his  superior,  and  is  recognized  by  granting  of  an  exequatur. 
The  exequatur  may  be  revoked  for  serious  cause,  though  the 
more  usual  way  is  to  ask  the  recall  of  a  consul  who  is  not 
satisfactory  to  a  state.  The  exequatur  may  be  refused  for 
cause.  It  is  usually  is-sued  by  the  head  of  the  state, 
the  form  of  government  in  the  receiving  state  or  in  1 
accrediting  state  changes,  it  is  customary  to  request  a  l 
exequatur. 

Note,     The  consular  agents,  while  appointed  and  c 
as  are  the  higher  consular  officers,  do  not  in  the  practice  of  tl 
United  States  receive  an  exequatur. 
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FULL  PRESIDENTIAL  EXEQUATUR 

Pretideni  of  the  United  jSiJ*!*  of  America. 

ToaU  to  whom  it  may  concern : 

Satjafactory  evidence  having  beeo  exhibited  to  me 

Out 

hwbeen  appointed 

I  do  hereby  recognize  bim  Eta  such,  end  declare  him  free  to  exeroise  and 
Kjoy  such  f imctionH,  powera,  and  privileges  aa  are  allowed  to 


In  Testimony  whereof,  I  have  caused  theae  Letters 
to  be  made  Patent,  and  the  Seal  of  the  United  States 
to  be  hereunto  affixed. 

Given  under  my  hand  at  the  City  of  Washington 

the day  of ..,  a.d.  19 , 

and  of  the  Independence  of  the  United  States  of 
America,  the 


Secretary  of  Stale. 

(d)  The  consul,  as  the  officer  representing  particularly  the 
lercial  and  business  interests  of  the  state  from  which 
he  comes,  and  in  a  minor  degree  the  other  indi- 
th»  taoEni  ^'''"^l  interests,  has  a  great  variety  of  functions. 
His  functions  are  in  general  such  as  affect  only 
lirectly  the  state  in  which  he  resides.  He  is  not,  like  the 
jlomatic  agent,  directly  concerned  with  affairs  of  state;  he 
9  no  representative  character,  though  in  effect  he  is  often 
!  local  representative  of  the  diplomatic  agent  accredited 
the  6tat«. 

ITie  functions  of  a  consul  are  largely  matters  determined 
custom,  treaty  stipulation,  and  by  special  provisions  of 
exequatur.    Within  these  limits  domestic  law  of  the 
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accrediting  state  determinf!s  the  consul's  functions.  (1)  In 
I  general  the  consul  has  many  duties  in  connection  with  the 
I  commercial  interests  of  the  subjects  of  the  state  which  he 
ves.  These  duties  extend  both  to  maritime  and  land  com- 
merce. The  consul  is  to  care  that  the  provisions  of  commer- 
cial treaties  are  observed,  that  proper  invoices  of  goods  are 
submitted,  and  that  shipment  is  in  accord  with  the  regula- 
tions of  the  state  which  he  serves.  He  is  to  furnish  such 
reports  in  regard  to  commercial  and  economic  conditions  as 
are  required.  These  reports  often  involve  many  subjects 
only  indirectly  related  to  trade  and  commerce,  (2)  The  con- 
sul has  many  duties  relating  to  the  maritime  service  of  the 
state  which  accredits  him.  This  usually  includes  such  super- 
vision of  merchant  vessels  as  the  domestic  law  of  his  state 
may  grant  to  him,  together  with  that  accorded  by  custom. 
His  office  is  a  place  of  deposit  of  a  ship's  papers  whUe  the 
ship  remains  in  port.  When  necessary  he  may  supervise  the 
shipment,  wages,  relief,  transportation,  and  discharge  of  sea- 
men, the  reclaiming  of  deserters,  the  care  of  the  effects  of 
deceased  seamen,  in  some  states  the  adjudication  of  dispulffi 
between  masters,  officers,  and  crews,  and  if  necessary  he  may 
intervene  in  cases  of  mutiny  or  insubordination.  In  case  of 
wrecked  vessels  the  consul  is  usually  left  considerable  latitude 
in  his  action.  The  consul  may  also  authenticate  the  bill  of 
sale  of  a  foreign  vessel  to  the  subject  of  the  state  which 
accredits  him.  This  authentication  entitles  the  vessel  to  the 
protection  of  the  consul's  state.  The  consul  may  also  be 
intrusted  with  other  duties  by  treaties  and  custom  of  given 
states.  (3)  The  consul  represents  the  interests  of  the  citizem 
of  the  state  in  whose  service  he  is,  in  matters  of  authentication 
of  acts  under  seal,  in  administration  of  the  property  of  citizens 
within  his  district,  in  taking  charge  of  effects  of  deceased 
citizens,  in  arbitration  of  disputes  voluntarily  submitted  to 
him,  vis6  of  passports,  and  minor  services.     (4)  The  consol 
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wnishes  to  the  state  which  he  represents  information  upon 
great  variety  of  subjects  particularly  relating  to  commercial, 
economic,  and  political  affairs,  the  conditions  of  navigation, 
and  general  hydrographic  information.  Besides  this  he  is 
expected  to  keep  his  state  informed  of  the  events  of  interest 
transpiring  within  his  district.^ 

As  Hall  says:  "In  the  performance  of  these  and  similar 
duties  the  action  of  a  consul  is  evidently  not  international. 
He  13  an  officer  of  his  state  to  whom  are  entrusted  special 
functions  which  can  be  carried  out  in  a  foreign  country  with- 
out interfering  with  its  jurisdiction.  His  international  action 
does  not  extend  beyond  the  unofficial  employment  of  such 
infiuence  as  he  may  possess,  through  the  fact  of  his  being  an 
ofBcial  and  through  his  personal  character,  to  assist  compatri- 
ots who  may  be  in  need  of  his  help  with  the  authorities  of  the 
country.  If  he  considers  it  necessary  that  formal  representsr 
tions  shall  be  made  to  its  government  as  to  treatment  experi- 
enced by  them  or  other  matters  concerning  them,  the  step 
ought  in  strictness  to  be  taken  through  the  resident  diplo- 
matic agent  of  his  state, — he  not  having  himself  a  recognized 
right  to  make  such  communications."  ^  In  late  years  there 
has  been  in  the  consular  conventions  between  different  states 
a  tendency  to  extend  to  consuls  the  right  of  complaint  to 
the  local  authorities  in  case  "  of  any  infraction  of  the  treaties 
or  conventions  existing  between  the  states,"  and  "  if  the  com- 
plaint should  not  be  satisfactorily  redressed,  the  consular 
J  officer,  in  the  absence  of  the  diplomatic  agent  of  his  country, 
■iluy  apply  directly  to  the  government  of  the  country  where 
e  reades." ' 

I,  E.  C,  Le  Ctmaid,  p.  15.  "  Hall,  p.  317. 

«&ties:  United  States  and  CoLombU  (New  Granada).  1850; 
d  Statee  and  FraDce.  1853;  United  States  and  Austria,  1870;  United 
I  ami  G«Tnaiiy,  1871;  Austria  Bntl  Portugal,  1873;  Germany  and 
,  1874;  France  and  Russia,  1874:  United  Stales  and  Italy,  1878; 
„al  aod  Belgium,  1880;  United  States  and  Roumania,  1881;  United 
s'and  Kongo  Free  State,  1891,  and  otbern. 
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(e)  In  some  of  the  Eastern  and  non-Christian  states  consuls 
have  special  powers  and  functions  in  addition  to  the  ordinary 
Bpad&i  powera  po^^^s  and  functions.  The  extent  of  the  pow- 
in  EBEtem  ers  varies,  and  is  usually  determined  by  treaty. 
aut«i.  With  the  advance  of  civilization  these  special 

functions  are  withdrawn,  as  by  the  Treaty  of  the  United 
States  with  Japan,  November  22,  1894,*  the  jurisdiction  of 
the  consular  courts  of  the  United  States  in  Japan  came  to  an 
end  July  17,  1899. 

In  general,  in  Mohammedan  and  non-Christian  states, 
treaty  stipulations  secure  to  the  consuls  of  Western  states 
the  right  of  exercising  extensive  criminal  and  civil  jurisdiction 
in  cases  involving  citizens  of  their  own  and  the  Eastern  stat<«, 
or  in  cases  involving  citizens  of  their  own  and  other  Western 
states.^  In  some  of  the  Eastern  states  the  consuls  have 
exclusive  jurisdiction  over  all  cases  to  which  citizens  of  their 
states  are  parties;^  in  others  the  cases  involving  citizens  of 
the  Eastern  and  Western  states  are  tried  in  the  court  of  the 
defendant  in  the  presence  of  the  "  authorized  official  of  the 
plaintiff's  nationality,"  who  may  enter  protest  if  the  proceed- 
ings are  not  in  accord  with  justice,*  while  in  certain  states  or 
for  certam  cases  mixed  courts  are  constituted.  Certain  West- 
em  states  in  their  domestic  laws  make  provisions  for  appeal 
,  from  the  decision  of  the  consular  court  to  specified  authori- 
ties, as  to  the  diplomatic  agent  or  to  some  domestic  tribunal. 

This  jurisdiction  is  exceptional,  furnishes  no  precedents  fof 
international  law,  tends  to  become  more  restricted,  and  will 
doubtless  gradually  disappear.^ 

(/)  The  privileges  and  immunities  vary  according  to  die 
states  and  from  the  fact  that  a  consul  may  be  (1)  a  c 


L 


'  29  U.  S.  Sts.  at  Large,  84S. 

'  See  Sec.  C6  tor  extent  of  juriadiction. 

■  U.  8.  Treaty  with  Borneo,  June  23,  1850,  Art.  IX,  Treaties  of  U.  S,  10 

•  U.  S.  Treaty  with  China,  Nov.  17,  1880,  Art.  IV,  Treaties  in  Force,  M 

>  Hall,  note,  p.  323. 
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of  the  state  in  which  he  exercisee  his  consular  functions,  (2)  a 
domiciled  alien,  (3)  an  alien  engaged  in  business  or  some  other 
occupation  in  the  state  where  he  exercises  his 
taSttIs""*  functions,  or  (4)  a  citizen  of  the  accrediting 
state  engaged  exclusively  upon  consular  busi- 
ness-i  It  is,  however,  necessary  that  the  state  which  granta 
an  exequatur  to,  or  receives  as  consul  a  person  from,  one  of 
the  first  three  classes,  grant  to  such  person  a  measure  of 
privilege  and  immunity  consistent  with  the  free  performance 
of  his  consular  duties. 

Each  consul  has  the  privilege  of  placing  above  the  door 
of  his  house  the  arms  of  the  state  which  he  serves,  generally 
also  of  flying  its  flag.  The  archives  and  official  property  are 
inviolable. 

Id  the  case  of  a  consul  not  a  citizen  of  the  receiving  state 
and  engaged  exclusively  in  consular  business,  exemption  from 
arrest  except  on  a  criminal  charge,  when  he  may  be  punished 
by  local  laws  or  sent  home  for  trial;  exemption  from  witness 
duty,  though  testimony  may  be  taken  in  writing;  exemption 
from  taxation;  exemption  from  military  charges  and  service, 
— is  usually  conceded  by  custom  and  often  by  treaty.  It  is 
not,  however,  conceded  that  the  consular  residence  may  be 
used  as  an  asylum. 

TTie  consul  of  the  third  class,  who,  though  an  alien  to  the 
wwiving  state,  engages  in  business  other  than  consular  duties, 
is  subject  to  all  local  laws  governing  similarly  circumstanced 
foreigDers,  except  when  in  the  performance  of  his  functions. 
His  consular  effects  must  be  kept  distinct  from  those  apper- 
taining to  his  business  capacity,  which  last  are  under  local 
law. 

The  domiciled  alien  exercising  consular  fimctions  is  subject 

(o  local  law  as  others  similarly  circumstanced,  which,  in  some 

9tat€s,  may  involve  con^derable  obligations.    The  freedom 

■  Ldir,  I  1236  B. 
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from  local  reatrictiona  sufficient  for  the  convenient  perform- 
ance of  hi3  consular  duties  is  implied  in  the  grant  of  the 
exequatur. 

The  reception  of  a  citizen  aa  a  consular  representative  of 
a  foreign  state  does  not  confer  upon  him  the  personal  privileges 
and  immunities  of  any  of  the  other  classes,  but  only  the 
immunities  attaching  to  the  office  itself,  and  absolutely  neces- 
sary for  the  performance  of  its  duties,  as  the  right  to  use  the 
arms  above  the  office  door,  the  inviolability  of  archives,  and 
respect  for  his  authority  while  in  the  performance  of  his 
functions. 

In  some  of  the  Eastern  states  and  in  some  of  the  non- 
Christian  and  semicivilized  states  consuls  are  entirely  exempt 
from  local  jurisdiction,  enjoying  exemptions  similar  to  those 
of  diplomatic  agents. 

In  time  of  war  the  house  of  the  consul  is,  when  flying  tie  ■ 
flag  of  the  state  which  he  serves,  specially  protected,  and  liable  I 
to  injury  only  in  case  of  urgent  military  necessity.  Consub  I 
do  not  necessarily  withdraw  because  of  hostilities  with  the  I 
accrediting  state.' 

In  general,  the  consul,  by  virtue  of  his  public  office,  ki 
entitled  to  more  respect  than  a  simple  citizen,  or,  as  Hef 
puts  it,  "consuls  are  entitled  to  that  measure  of  inviolabiN 
which  will  enable  them  to  exercise  their  consular  funct» 
without  personal  inconvenience."  ^ 

(g)  The  consular  office  may  be  vacated  by  a  given  ( 
I  pant,  {])  by  death,  (2)  by  recall,  (3)  by  expiration  of  his  fa 
I  of  service,  (4)  by  revocation  of  1 

1  Tonmniitlon  ol    „,  .    ,  .      ,  ,  ,. 

uuiuior  offlca.  ^'^^  '"^^  cause  IS  the  only  one  needing  attentK 

The  exequatur  may  be  revoked  by  the  i 
issuing  it,  if  the  conduct  of  the  holder  be  displeasing  to  I 
state.    The  state  issuing  the  exeqvatur  is  sole  judge. 
does  not  necessarily  imply  any  discourtesy  to  the  accreditil 
'  "De  Clerq  et  de  VaUat,"  I,  pp.  106,  107.  •  i  244. 
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State,  as  the  consul  does  not  represent  the  sovereignty  of 
the  state.  It  is  customary,  however,  to  give  the  accrediting 
state  an  opportunity  to  recaU  its  consul.  ExequcUuTS  have, 
on  several  occasions,  been  withdrawn  from  consuls  who  have 
directly  or  indirectly  aided  the  enemies  of  the  receiving  state, 
or  have  given  offense  by  their  participation  in  the  public 
affairs  of  the  receiving  state.  Consequently  consuls  are 
usually  officially  advised  to  refrain  so  far  as  possible  from 
expressions  of  their  opinions  upon  public  affairs,  either  of 
the  receiving  or  sending  state, 

Appoiatment  and  Examination  of  Consuls 

Formerly  the  United  States  consuls  were  usually  changed 
on  the  election  of  a  new  Prcaident.  It  was  found  that  such  a 
policy  was  detrimental  to  the  interests  of  the  United  States, 
tor  often  the  four  years  of  experience  would  be  an  excellent 
preparation  for  subsequent  service  and  a  reason  why  the  con- 
sul should  be  retained  rather  than  allowed  to  withdraw. 

With  a  view  to  the  promotion  of  the  efficiency  and  per- 
manency of  the  consular  service,  an  Act  of  Congress  of  April 
5,  1906,  made  it  practicable  for  the  President  of  the  United 
States  to  extend  to  the  consular  service  the  regulations  gov- 
erning selections  under  the  civil  service  laws.  Accordingly 
the  Presidents  have  from  time  to  time  issued  orders  providing 
for  promotion  on  basis  of  "  ability  and  efficiency,"  and  for  new 
appointments  after  examination.  The  examinations  are,  in 
ge.neral,  open  to  citizens  of  the  United  States  between  the 
ages  of  twenty-one  and  fifty  yeara  who  have  proper  physical, 
moral,  and  mental  qualifications.  While  the  Board  of  Ex- 
aminers may  detennine  the  scope  and  method  of  examina- 
tions, certain  subjects  are  essential.  These  subjects  are  such 
as,  a  modern  language  other  than  English,  "  the  natural,  in- 
dustrial, and  commercial  resources  and  the  commerce  of  the 
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United  States,  especially  with  reference  to  the  possibilities 
of  increasing  and  extending  the  trade  of  the  United  States 
with  foreign  countries;  political  economy;  elements  of  inter- 
national, commercial,  and  maritime  law."  It  was  also  pro- 
vided in  recent  regulations  that,  while  due  regard  should  be 
paid  to  the  geographical  distribution  of  appointees  among  the 
states  and  territories,  that  ''neither  in  the  designation  for 
examination  or  certification  or  appointment  wiU  the  political 
aflSliations  of  the  candidate  be  considered." 
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CHAPTER  XIV 
TREATIES 

83.    Definition  of  a  Treaty 

A  treaty  is  an  agreement,  generally  in  writing,  and  always  / 
n  conformity  with  law,  between  two  or  more  states.  A 
^ty  may  establish,  modify,  or  terminate  obligations.  These 
ftiigations  must  be  such  as  are  legally  within  the  capacity 
if  the  states  concerned  to  negotiate,  A  treaty  runs  between 
tales  only.  As  distinguished  from  other  forms  of  inter- 
•tional  agreement,  &  treaty  is  usually  concerned  with  mat- 
Ob  of  high  state  importance,  with  a  considerable  number 

questions,  or  with  matters  involving  several  states. 
Separate  articles  are  clauses  attached  to  a  treaty  after 
>tifieation,  and  to  be  interpreted  with  reference  to  the 

84.    Other  Forms  of  Intemationat  Agreements 
Besides  the  treaty,  which  is  the  most  formal  international 
peement,  there  may  be  various  other  methods  of  expressing 
le  terms  of  international  a^eements.    The  importance  of 

matter  contained  in  the  various  documents  is  not  neces- 
rily  in  proportion  to  their  formality. 

The  terms  "convention"  and  "treaty"  are  very  generally    \ 
Bd  interchangeably,  though  strictly  the  scope  of  a  conven-     j 
h  is  less  broad,  and  usually  applies  to  some  specific  subject, 
to  the  regulation  of  commerce,  navigation,  consular  serv- 

postal  service,  naturalization,  extradition,  boundaries, 
Hie  terms  below  are  often  used  loosely  in  practice. 
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(a)  A  protocol,  or  prods  verbal,  is  usually  in  the  form  of 
official  mlQUtes,  giving  the  conclusions  of  an  international 
^        .  conference  and  siened  at  the  end  of  each  session 

by  the  negotiators.  This  does  not  require  rati- 
fication by  the  sovereign  as  in  the  case  of  treaties  and  con- 
ventions, though  it  may  be  binding  upon  the  good  faith  of 
the  states  concerned.  Ordinarily  the  persons  signing  the 
protocol  have  been  duly  authorized  by  their  respective  states 
in  advance.  The  term  "protocol"  is  sometimes  applied  to 
the  preliminary  draft  of  an  agreement  between  two  or  more 
states  as  to  the  agreements  entered  into  by  negotiators  in 
preparation  of  a  more  formal  document,  such  as  a  treaty  or 
convention.^ 
\  (6)  Declarations  are  usually  documents  containing  recipro- 
\  cal  agreements  of  states,  as  in  granting  equal  privileges  in 

^  _  .      ,  matters  of  trade  marks,  copyrights,  etc.,  to  the 

DecIwktlonB.  ,        ,  m.  . 

Citizens  of  each  state.    The  term  is  used  for  the 

documents,  (1)  which  outline  the  policy  or  course  of  con- 
duct which  one  or  more  states  propose  to  pursue  under 
certain  circumstances,  (2)  wliich  enunciate  the  principles 
adopted,  or  (3)  which  set  forth  the  reasons  justifjang  a  given 
act. 

(c)  The  terms  "memoranda"  and  "memoires"  are  used  to 
indicate  the  documents  in  which  the  principles  entering  an 

international  discusBion  are  set  forth,  together 

M^moranoA.  ^ 

with  the  probable  conclusions.  These  docu- 
ments may  be  considered  by  the  proper  authorities,  e.g.  may 
be  sent  to  the  foreign  secretaries  of  the  states  concerned,  and 
corUre-memoires  may  be  submitted.  These  documents  are 
generally  unsigned. 

(d)  Besides  the  above,  there  may  be  in  diplomatic  negotia- 

k"  'For  varioua  protocolB,  see  Treaties  of  U.  S.,  824,  1148;  30  TI.  8.  £  V 

at  Large,  1503;  ibid.,  1596.     For  the  protocol  between  the  United  8I|B^ 
Bjid  Si^  aa  to  terms  of  peace,  see  30  IT.  8.  8ta.  at  l^arge,  1742.  ^H 
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letters  between  the  agents,  in  which  the  use  of  the 
W  second  person  is  common,  and  notes  which  are  more 
formal  and  usually  in  the  third  person.  These 
letters,  if  made  public,  may  have  much  force,  as 
in  the  case  of  the  collective  note  of  the  powers 
konly  called  the  "  Andrassy  note,"  by  which  the 
IB  of  Europe  in  1S75  held  that  in  Turkey  "reform 
be  adopted  to  put  a  stop  to  a  disaetrous  and  bloody 

St." 

When  representatives  of  statea  not  properly  conunis- 
J  for  the  purpose,  or  exceeding  the  limits  of  their  au-  > 
thority,  enter  into  agreements,  their  acts  are  I 
called  treaties  svb  spe  rati  or  sp<msions.  Such  / 
ments  require  ratification  by  the  state.  This  ratification  ^ 
be  explicit  in  the  usual  form,  or  tacit,  when  the  state 

its  actions  by  the  agreements. 
Of  the  nature  of  treaties  are  cartels,  which  are  agree- 
made  between  belligerents,  usually  mutual,  regulating 
intercourse  during  war.  These  may  apply  to  . 
exchange  of  prisoners,  postal  and  telegraphic 
unications,  customs,  and  similar  subjects.  These  docu- 
are  less  formal  than  conventions,  usually  negotiated  by 
B  specially  authorized,  and  do  not  require  ratification, 
b  fully  obligatory  upon  the  states  parties  to  the  agree- 
Here  also  may  be  named  the  suspension  of  arms, 
1  the  chief  of  an  army  or  navy  may  enter  into  as  an 
inent  for  the  regulation  or  cessation  of  hostilities  within 
ted  area  for  a  short  time  and  for  military  ends.  When 
Igreements  are  for  the  cessation  of  hostilities  in  general, 
a  considerable  time,  they  receive  the  name  of  armis- 
r  truces.  These  are  sometimes  called  conventions  with 
lemy.    These  last  do  not  imply  international  negotia- 
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(g)  The  term  "compromis"  is  now  generally  used  for  th« 

agreement  by  which,  in  a  dispute  to  be  presented  to  a  court 

of  arbitration,   the   issue   is  defined,   the   time 
Oompromu.  '  .      .  ,  ,  . 

and  manner  of  appomtmg  the  arbitrators,  the 
procedure,  etc.,  are  set  forth. 

NoTB.  AgreementB  concluded  between  states  and  private 
individuflla  or  corporations  have  not  an  international  char- 
acter, and  do  not  come  within  the  domain  of  international  law. 
Such  agreements  may  include: — 

1.  Contracts  with  individuals  or  corporations  for  a  loan, 
colonization,  developing  a  country,  etc. 

2.  AgreementB  between  princes  in  regard  to  succession,  etc. 

3.  Concordats  signed  by  the  Pope  as  such  and  not  as  a 
secular  prince. 

SS.    The  NegotiatioQ  of  Treaties 

The  negotiation  of  treaties  includes,  (a)  the  mtemational 
agreement  upon  the  terms,  (6)  the  drafting  of  the  terms,  (c) 
the  signing,  and  (d)  the  ratification. 

(a)  The  first  step  preparatory  to  the  agreement  is  the  sub- 
mission of  proof  that  the  parties  entering  into  the  nt^tia- 
Tho  wreement  t'^ng  are  duly  qualified  and  authorized.'  As 
upon  terms  o(  the  sovereigns  themselves  do  not  now  in  person 
the  treat?.  negotiate  treaties,^  it  is  customary  for  those  who 
are  to  conduct  such  negotiations  to  be  authorized  by  a  com- 
mission generally  known  as  full  power.  The  negotiators  firel 
present  and  exchange  their  full  powers.  They  may  be  somi- 
what  limited  in  theu*  action  by  instructions,^  Often  it  is  ihe 
diplomatic  representatives  who  negotiate  with  the  proper 
authorities  of  the  state  to  which  they  are  accredited.  The 
negotiations  are  sometimes  written,  sometimes  verbal,  and  are 

'  Butler,  "Treaty-making  Power,"  pp.  4  ff. 

'  The  Holy  AJIiaace  of  1815  was  mgaed  by  three  Bovereigne. 

'  See  Sec.  76. 
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IBved  in  the  proems  verbaux.  In  case  the  negotiations  are 
kny  reason  discontinued  before  the  drafting  of  the  terms 
pe  agreement,  it  is  customary  to  state  the  circumstances 
fag  to  this  act  in  a  protocol  signed  by  all  the  ncgotia- 
]  Sometimes  this  takes  the  name  of  a,  manifest  or  of  a 
Btation. 

*)  The  draft  of  the  treaty  is  usually,  though  not  neces- 
^,  of  a  unifonn  style.  Many  early  treaties  opened  with 
Ljj  an  invocation  to  Deity.    This  is  not  the  custom 

&  of  a  followed  by  the  United  States,  however.  The 
*"  ■'''•■  general  form  is  to  specify  the  sovereigns  of  the 
acting  states,  the  purpose  of  the  agreement,  and  the 
m  of  the  negotiators,  with  their  powers.  This  constitutes 
preamble.  Then  follow  in  separate  articles  the  agree- 
Ib  entered  into  forming  the  body  of  the  treaty,  the  con- 
ma  of  ratification,  the  number  of  copies,  the  place  of  the 
Itiation,  the  signatures  and  *  seals  of  the  negotiators. 
ietimes  other  articles  or  declarations  •  are  annexed  or 
id,  with  a  view  to  defining,  explaining,  or  limiting  words 
Ivises  used  in  the  body  of  the  treaty.  Ordinarily  the 
1^  formula  is  followed  as  in  the  portion  of  the  main  treaty 
Bquent  to  the  body  in  setting  forth  conditions  of  ratifica- 
|etc. 

te  order  of  the  states  parties  to  the  treaty,  and  of  the 
Its  negotiating  it,  varies  in  the  different  copies.  The  copy 
Knitted  to  a  given  state  party  to  the  treaty  contains  the 
b  of  that  state  and  of  its  agents  in  the  first  place,  so  far 
inible.  Each  negotiator  signs  in  the  first  place  the  copy 
W  treaty  to  be  transmitted  to  his  own  state,  and  if  the 
b  of  more  than  one  other  state  sign  the  treaty,  they  sign 
Miabetical  order  of  their  states,  in  the  original  language 
pe  convention.  This  is  known  as  the  principle  of  the 
oat. 

'  The  DecUration  of  Paria,  1856. 
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The  following  is  the  beginning  and  end  of  the  Treaty 
Washington  relative  to  the  Alabama  Claims,  etc.,  includ 
the  President's  proclamation  thereof: ' —  n 

"  BY  THE  PRESIDENT  OF  THE  UNITED  STATEsJ 
AMERICA  1 

"A  Phoclamation  ■] 

"Whereas  a  treaty,  between  the  United  States  of  Amei 
and  her  Majesty  the  Queen  of  the  United  Kingdom  of  Gr 
Britain  and  Ireland,  concerning  the  settlement  of  all  cat 
of  difference  between  the  two  countries,  was  concluded  i 
signed  at  Washington  by  the  high  commissioners  and  pleni 
tentiariea  of  the  respective  governments  on  the  eighth  day 
May  last;  which  treaty  is  word  for  word,  as  follows: — 

"'The  United  States  of  America  and  her  Britannic  Majes 
being  desirous  to  provide  for  an  amicable  settlement  of 
causes  of  difference  between  the  two  countries,  have  for  tl 
purpose  appointed  their  respective  plenipotentiaries,  that  is 
say:  The  President  of  the  United  States  has  appointed,  on 
part  of  the  United  States,  as  Commissioners  in  a  Joint  H 
Commission  and  Plenipotentiaries  [here  follow  the  names];  i 
her  Britannic  Majesty,  on  her  part,  has  appointed  as  her  H 
Commissioners  and  Plenipotentiaries  [here  follow  the  name 

"'And  the  said  plenipotentiaries,  after  having  exchan] 

their  full  powers,  which  were  found  to  be  in  due  and  pro 

form,  have  agreed  to  and  concluded  the  following  articlea} 

[Here  follow  42  articles.] 

""Abticle  XLIU 
"'The  present  treaty  shall  be  duly  ratified  by  the  Pro! 
of  the  United  States  of  America,  by  and  with  the  advioe 
consent  of  the  Senate  thereof,  and  by  her  Britannic  Maje 
and  the  ratifications  shall  be  exchanged  either  at  Washing 
or  at  London  within  six  months  from  the  date  hereof,  or  eai 


'  17  V.  8.  8ts.  at  Large,  863;  Treaties  of  V.  S.,  478. 
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"'In  iaith  whereof,  we,  the  respective  plenipotentiaries, 
lure  signed  this  treaty  and  have  hereunto  affixed  our  seals. 

'"Done  in  duplicate  at  Washington  the  eighth  day  of  May, 
ID  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-one.' 

[Here  follow  the  seals  and  signatures.] 

"And  whereas  the  said  treaty  has  been  duly  ratified  on  both 
parts,  and  the  respective  ratifications  of  the  same  were  ex- 
thonged  in  the  city  of  London,  on  the  eeventeenth  day  of 
lune,  1871,  by  Robert  C.  Schenck,  Envoy  Extraordinary  and 
Uinister  Plenipotentiary  of  the  United  States,  and  Earl  Gran- 
riJle,  her  Majesty's  Principal  Secretary  of  State  for  Foreign 
VSairs,  on  the  part  of  their  respective  governments: 

"Now,  therefore,  be  it  known  that  I,  Ulysses  S.  Grant, 
?readent  of  the  United  States  of  America,  have  caused  the 
aid  treaty  to  be  made  public,  to  the  end  that  the  same,  and 
ivery  clause  and  article  thereof,  may  be  observed  and  fulfilled 
fith  good  faith  by  the  United  States  and  the  citizens  thereof, 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
aused  the  seal  of  the  United  States  to  be  affixed. 

"  Done  at  the  City  of  Washington  this  fourth  day  of  July, 
II  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
ne,  and  of  the  Independence  of  the  United  States  the  ninety- 

'^'^  "U.  S.  Grant. 

By  the  Preadent: 

"Hamilton  Fish,  Secretary  of  State." 

Tliere  is  no  diplomatic  language,  though  various  languages 
ave  from  time  to  time  been  more  commonly  used.  In  early, 
■eaties  and  diplomatic  worka  Latin  waa  very  common,  and 
was  used  so  late  as  the  Treaty  of  Utrecht  in  1713.  Spanish  I 
■evailed  for  some  years  toward  the  end  of  the  fifteenth  cen- 
iry.  From  the  days  of  Louis  XIV,  when  the  French  par- 
lulftrly  became  the  court  language,  it  has  been  widely  used 
longresscs  and  treaties.  Frequently,  when  used,  there 
I  been  inserted  in  the  treaties  provisions  that  the  use  of 


210  INTERNATIONAL  LAW 

French  should  not  be  taken  as  a  precedent.    The  French  lan- 
guage is,  however,  commonly  employed  in  congresses  in  which 
a  considerable  number  of  different  languages  are  represented, 
and  the  original  forms  of  the  treaties  are  drawn  in  French. 
During  the  nineteenth  century  this  has  been  very  conimcn, 
as  in  the  acts  of  the  Congress  of  Vienna,  1815;  Aix-la-Chapelle, 
1818;  Paris,  1856;  Berlin,  1878  and  1885;  Brussels,  1890. 
Even  other  states  of  Europe,  in  making  treaties  with  Asiatic 
and  African  states,  have  agreed  upon  French  as  the  authori- 
tative tesrt  for  both  states.     In  some  of  the  treaties  of  the 
United  States  and  the  Ottoman  Porte,  the  French  language 
is  used. 
It  is  customary,  when  the  treaty  is  between  states  having 
'     different  official  languages,  to  arrange  for  versions  in  both 
1    languages  in  parallel  columns,  placing  at  the  left  the  vereiM 
\  in  the  language  of  the  state  to  which  the  treaty  is  to  be  trans- 
mitted. 

(c)  In  signing  the  treaty  each  representative  signs  and 
seals  in  the  first  place  the  copy  to  be  sent  to  his  owti  state. 

The  order  of  the  other  signatures  may  be  by 
^^'         lot  or  in  the  alphabetical  order  of  the  staWS 

represented.  The  signing  of  the  treaty  indicates 
the  completion  of  the  agreement  between  those  commissioned 
in  behalf  of  the  states  concerned.  This  does  not  irrevocably 
bind  the  states  which  the  signers  represent,  though  the  fact  that 
its  representative  has  signed  a  treaty  is  a  reason  for  ratifi- 
cation which  cannot  be  set  aside  except  for  most  weighty  cause. 

(d)  Ratification  is  the  acceptance  by  the  state  of  the  terms 
of  the  treaty  which  has  been  agreed  upon  by  its  legally  qualified 
_  -  .  agent.  The  exchange  of  ratifications  is  usually 
•ocaptance  of  provided  for  m  a  special  clause,  e.g.  The  prefr 
S*  "'"^  ^'     ™''  ^'■^•'y  ^h^U  be  ratified,  and  the  ratifications 

exchanged  at  ...  as  speedily  as  possible."   By 
I  this  clause  the  state  reserves  to  itself  the  right  to  exanune 
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the  conditions  before  entering  into  the  agreement.  At  the 
[  present  time  it  is  held  that  even  when  not  expressed,  the 
"reserve  clause"  is  understood. 
The  ratification  conforms  to  the  domestic  laws  of  each 
Ordinarily  it  is  in  the  form  of  an  act  duly  signed  and 
sealed  by  the  head  of  the  state.  In  the  act  of  ratification 
the  text  of  the  treaty  may  be  reproduced  entire,  or  merely 
the  title,  preamble,  the  first  and  last  articles  of  the  body 
of  the  treaty,  the  concluding  clauses  following  the  last 
article,  the  date,  and  the  names  of  the  plenipotentiaries. 

In  many  states  prior  approval  of  the  treaty  by  some 
l^islative  body  is  necessary.  In  the  United  States  the  Con- 
stitution provides  that  the  President  "shall  have  power  by 
and  with  the  advice  and  consent  of  the  Senate,  to  make 
treaties,  provided  two-thirds  of  the  Senators  present  con- 
cur." ^  In  the  United  States  it  has  frequently  happened 
that  the  Senate  has  not  approved  of  treaties,  and  they  have 
therefore  failed  of  ratification.  This  was  the  fate  of  the 
Fishery  Treaty  with  Great  Britain  in  1888. 

The  ratification  may  be  refused  for  sufficient  reason.     Each 

state  must  decide  for  itself  what  is  sufficient  reason.    The 

following  have  been  offered  at  various  times  as 

valid  reasons  for  refusal  of  ratification:  (1)  Error 

in  points  essential  to  the  agreement,  (2)  the 

t  introduction  of  matters  of  which  the  instructions  of  the  pleni- 

■]Mtentiaries  do  not  give  them  power  to  treat,  (3)  clauses  con- 

■Vary  to  the  public  law  of  either  of  the  states,  (4)  a  change 

B  the  circumstances  making  the  fulfillment  of  the  stipulations 

ponable,  (5)  the  introduction  of  conditions  imf»os(>ible 

f  fulfillment,  (6)  the  failure  to  meet  the  approval  of  the 

f  |)olitical  authority  whose  approval  is  necessary  to  gjve  the 

»ty  ^ect,  (7)  the  lack  of  proper  credentials  on  the  part 

I  the  n^otiaton)  or  the  lack  of  freedom  in  negotiating. 

'  Art.  U,  1 2, 2. 


A 
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The  exchange  of  ratifications  is  usually  a  solemn,  i.e.  highly 
formal,  ceremony  by  which  parties  to  the  treaty  or  conveik- 
tion  guarantee  to  each  other  the  execution  » 
its  terms.  As  many  copies  of  the  act  of  ratifi- 
cation are  prepared  by  each  state  as  there  art 
state  parties  to  the  treaty.  When  the  representatives  of  the 
states  assemble  for  the  exchange  of  ratifications,  they  submit 
them  to  each  other.  These  are  carefully  compared,  and  if 
found  in  correct  form,  tliey  make  the  exchange  and  draw 
up  a  prods  verbal  of  the  fact,  making  as  many  copies  of  the 
prochs  verbal  as  there  are  parties  to  the  treaty.  At  this  time 
also  a  date  for  putting  into  operation  the  provisions  of  the 
treaty  may  bo  fixed.  Sometimes  clauses  explanatory  of 
words,  phrases,  etc.,  in  the  body  of  the  treaty  are  agreed  upoi 
Such  action  usually  takes  the  form  of  a  special  proems 
or  protocol. 

■    Unless  there  is  a  stipulation  as  to  the  time  when  a  tre« 
becomes  effective,  it  is  binding  upon  the  signatory  st 
from    the    date    of    signing,  provided  it  is    subsequea 
ratified. 

A  state  may  assume  a  more  or  less  close  relation  to 
agreements  contained  in  treaties  made  by  other  states, 
I  ApnrabBtian      nicasm-es  Icss  formal  than  ratification. 

I  adl 

■  to^ 

H  its 

H 

W  be. 

I  up 

m  toi 


Approbation, 

adhesion,  measures  are  commonly  classed  as  acts  of  I 

acceasion.  approbation,  by  which  a  state  without  becom 
any  way  a  party  to  the  treaty  assumes  a  favorable  attiM 
toward  its  provisions;  (2)  adhesion,  by  which  a  state  announ 
its  intention  to  abide  by  the  principles  of  a  given  treaty  w 
out  becoming  party  to  it;  and  (3)  accession,  by  which  a  si 
becomes  a  party  to  a  treaty  which  has  already  been  s 
upon  by  other  states. 


Note.     After  the  completion  of  the  negotiation  it  is 
ternary  to  promulgate  and  publish  the  treaty  or  conven 


Soth  these  acta  are  matters  of  local  rather  than  international 
The  promulgation  is  the  announcement  by  the  chief  of 
the  state  that  the  treaty  or  convention  has  been  made,  and 
the  publicatioTi  is  the  official  announcement  of  the  contents  of 
Uie  treaty  or  coDventiou.     See  p.  208. 


86.     Validity  of  Treaties 

[Four  conditions  are  very  generally  recognized  as  essential 
1o  the  validity  of  a  treaty. 
(a)  The  parties  to  the  treaty  must  have  the  international 
ipacity  to  contract,  i.e.  ordinarily  they  must  be  indepen(fent 
states. 
.hBTMinU^        (6)  The  agents  acting  for  the  state  must  be 
duly  authorized,  i.e.  the  plenipotentiaries  must 
ict  within  their  powers. 

(c)  There  must  be  freedom  of  consent  in  the  agreements 
between  the  states.  This  does  not  imply  that  force,  as  by 
tar,  reprisals,  or  otherwise,  may  not  be  used  in  bringing 
sbout  a  condition  of  affairs  which  may  lead  a  state,  without 
parting  with  its  independence,  to  make  such  sacrifices  as  may 
be  necessary  to  put  an  end  thereto.  No  constraint  can  be 
put  upon  the  negotiators  of  the  treaty  by  threats  of  personal 
violence,  or  in  any  way  to  prohibit  their  free  action,  without 
invalidating  their  acts.  There  is  no  freedom  of  consent  when 
tie  agreement  is  reached  through  fraud  of  either  party,  and 
treaties  so  obtained  are  not  valid. 

(rf)  The  treaties  must  be  in  conformity  to  law,  as  embodied 
in  the  generally  recognized  principles  of  international  law 
ud  the  established  usage  of  states.  States  could  not  by 
treaty  appropriate  the  open  sea,  protect  the  slave  trade,  par- 
tition other  states  unless  as  a  measure  of  self-protection, 
deprive  subjects  of  essential  rights  of  humanity,  or  enter 
into  other  agreements  that  could  not  be  internationally 
(AJigatory. 
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87-     Classification  of  Treaties 


^ 


(o)  Treaties  have  been  variously  classified,  but  the  classifica- 
tions serve  no  great  purpose.  The  most  common  classification 
VftriouB  '^  clearly  set  forth  by  Calvo.    As  regards  form, 

mBthodB  o(  treaties  may  be  (1)  transitory,  or  (2)  permanent 
ciuiiacaUon.  ^^  perpetual;  as  regards  nature,  (1)  personal, 
relating  to  the  sovereign,  or  (2)  real,  relating  to  things  and  not 
dependent  on  the  sovereign  person;  as  regards  effects,  (I) 
equal  or  (2)  unequal,  or  according  to  other  effects,  simple  or 
conditional,  definitive  or  preliminary,  principal  or  accessory, 
etc.;  as  regards  objects,  (1)  general  or  (2)  special,'  In  a 
narrower  sense  treaties  may  be  divided  into  many  classes,  M 
political,  economic,  guaranty,  surety,  neutrality,  alliance, 
friendship,  boundary,  cession,  exchange,  jurisdiction,  ex- 
tradition, commerce,  navigation,  peace,  etc.,  and  cod- 
ventions  relating  to  property  of  various  kinds,  includ- 
ing literary  and  artistic,  to  post  and  telegraph,  etc.  Moet 
of  these  classes  are  sufficiently  described  by  their  titlea 
The  nature  of  some  of  the  classes  is  not  fully  indicated  in 
the  title. 

(6)  A  treaty  of  guaranty  is  an  engagement  by  which  a  state 
agrees  to  secure  another  in  the  possession  of  certain  specified 

rights,  as  in  the  exercise  of  a  certain  form 
ffu«wto  government,  in  the  free  exercise  of  authoritfj 

within  its  dominions,  in  freedom  from  att 
in  the  free  navigation  of  specified  rivers,  in  the  exercise 
neutrality,  etc.  In  1831  and  1839,  by  the  Treaties  of 
don,  the  independence  and  neutrality  of  Belgium  were , 
anteed,  and  in  the  Treaty  of  1832  the  affairs  in  Greece 
adjusted  under  guaranty.  The  Treaty  of  Paris,  1856, 
antees  "the  independence  and  the  integrity  of  the  Ottoi 

'Calvo,  SS  643-668. 
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fee."  When  the  guaranteeing  state  is  not  only  bound 
e  its  best  efforts  to  secure  the  fulfillment  of  the  treaty 
lations,  but  to  make  good  the  conditions  agreed  upon 
p  treaty  provided  one  of  the  principals  fails  to  meet  its 
{ktions,  the  treaty  is  not  merely  one  of  guaranty,  but 
it  treaty  of  surety.  This  happens  in  case  of  loans  more 
^arly. 

I  Agreements  of  states  to  act  together  for  specific  or 
9I  objects  constitute  treaties  of  alliance.    The  nature  of  1 
these  treaties  of  alliance  varies  with  the  terms.  | 
^  They  may   be  defensive,  offensive,  equal,  un- 

equal, general,  special,  permanent,   temporary,   I 
pr  may  combine  several  of  these  characteristics. 


88.    Interpretation  of  Treaties 
j 

betimes  clauses  interpreting  treaties  are  discussed  and 
led  by  the  states  signing  a  treaty.     These  acta  may  take 
bm  of  notes,  protocols,  declarations,  etc.    The  dispatch 
I  French  ambassador  at  London,  August  9,  1870,  to  the 
fi  secretary  interprets  certain   clauses  of  the  treaty 
;  the  neutrality  of  Belgium.     In  eases  where  no 
iry  agreement  in  regard  to  interpretation  is  made, 
n  certain  general  principles  of  interpretation  which 
inarily  accepted.    Many  treatises  follow  closely  the 
3  of  Grotius  and  Vattel  upon  this  subject.' 
e  rules  usually  accepted  are :  (1)  Words  of  the  treaty  \ 
3  taken  in  the  ordinary  and  reasonable  sense  as  when 
elsewhere  used  under  similar  conditions.     (2)  If 
the  words  have  different  meanings  in  the  dif- 
ferent stales,  the  treaty  should  so  far  as  possible 
rtrued  so  as  to  accord  with  the  meaning  of  the  words 
itstea  which  accepted  the  conditions.     (3)  In  default 
1  GrotiuB,  n,  16;  Vattd,  II,  17. 


J 
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of  a  plain  meaning,  the  spirit  of  the  treaty  or  a  reasonaUe 
meaning  should  prevail.  (4)  Unless  the  fuDdamental  rights 
of  states  are  expressly  the  subject  of  the  agreement,  these 
rights  are  not  involved.  (5)  That  which  is  clearly  granted 
by  the  treaty  carries  with  it  what  is  necessary  for  its  reali- 
zation. 

(b)  In  the  cases  of  conSicting  clauses  in  a  smgle  treaty  or 
confiicting  treaties,  the  general  rules  are:  (1)  Special  clauses 

prevail  against  general  clauses;  prohibitory 
m^^*^cilMes.  ^g^it^t,  permissive,  unless  the  prohibitory  is 

general  and  the  permissive  special;  of  two  pro- 
hibitory clauses,  the  one  more  distinctly  mandatory  prevails; 
of  two  similar  obligatory  clauses  the  state  in  whose  favor  the 
obligation  runs  may  choose  which  shall  be  observed.  (2)  Id 
case  of  conflict  in  treaties  between  the  Eame  states  the  later 
prevails;  in  case  a  later  treaty  with  a  third  state  conflicts 
with  an  earlier  treaty  with  other  states,  the  earlier  treaty 
prevails.' 

(c)  "The  most  favored  nation"  clause  is  now  comjnon  in 
treaties  of  commercial  nature.  This  clause  ordinarily  bindi 
"  The  mo«t  ^^^  ^^^^  ^^  grant  to  its  co-eigner  all  the  priv- 
ftvored  na-  ileges  similarly  granted  to  all  other  states, 
tion  dauae.  ^^^-^  ^^  sha]l  be  granted  under  subsequent 
treaties.  When  privileges  are  granted  by  one  state  in  ex- 
change for  privileges  granted  by  another,  as  in  a  reciprodl 
reduction  in  tariff  duties,  a  third  state  can  lay  claim  to  lite 
reduction  only  upon  fulfillment  of  like  conditions.  Undff 
"the  most  favored  nation"  clause,  Art.  VIII,  of  the  TnaXJ 
of  1803,  between  France  and  the  United  States,  France 
claimed  that  its  ships  were  entitled  to  all  the  privili 
granted  to  any  other  nation  whether  so  granted  in  retura 
special  concessions  or  not.    This  position  the  United 
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rfused  to  accept,  and  by  Article  VII  of  the  Treaty  of  1831 
3  renounced  the  claims.' 

89.    Termination  of  Treaties 
Treaties  in  general  come  to  an  end  under  the  following 
\  conditions: — 

(a)  The  complete  fulfillment  of  all  the  treaty  stipulations  ' 
terminates  a  treaty, 

(&)  The  expiration  of  the  limit  of  time  for  which  the 
treaty  agreement  was  made  puts  an  end  to  the  treaty. 

(c)  A  treaty  may  be  terminated  by  express  agreement  of 
the  parties  to  it. 

(rf)  When  a  treaty  depends  upon  the  execution  of  condi- 
tions contrary  to  the  principles  of  international  law  or  morality 
or  impossible  of  performance,  it  is  not  effective. 
(e)  A  state  may  renoimce  the  advantages  and  rights 
Jsecured  under  a  treaty,  e.g.  England  renounced  the  protect- 
tprate  of  the  Ionian  Islands  in  1864,  which  she  bad  held  since 
|815. 

(J)  A  declaration  of  war  may  put  an  end  to  those  treaties 
Itrhich  have  regard  only  to  conditions  of  peaceful  relations, 
i  treaties  of  alliance,  commerce,  navigation,  etc.,  and  may 
ispend  treaties  which  have  regard  to  permanent  conditions, 
I  treaties  of  cession,  boundaries,  etc.  The  treaty  of  peace 
Ifetween  China  and  Japan,  May  8,  1895,  Article  6,  asserta 
iftt,  "All  treaties  between  Japan  and  China  having  come 
0  an  end  in  consequence  of  the  war,  China  engages,  immedi- 
ately upon  the  exchange  of  ratifications  of  this  act,  to  appoint 
lenipotentiaries  to  conclude,  with  the  Japanese  plenipo- 
Stiaries,  a  treaty  of  commerce  and  navigation,  and  a  coa- 
ntion  to  regulate  frontier  intercourse  and  trade."    Id  the 

<  For  discueaioD  of  the  "moet  favored  nation"  dauae,  aee  2  Whsrt., 
|l34,  also  Appeadix  to  Vol  111,  p.  SSS;  J.  R.  Herod,  "Favored  Nation 
■■  "5  Uoore.  257. 
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war  between  the  United  States  and  Spain  the  royal  decree 
issued  by  Spain,  Apri]  23,  1898,  Article  I,  asserts  that  "  The 
state  of  war  existing  between  Spain  and  the  United  States 
terminates  the  treaty  of  peace  and  friendship  of  the  27t]i 
October,  1795,  the  protocol  of  the  12th  January,  1877,  and 
al]  other  agreements,  compacts,  and  conventions  that  have 
been  in  force  up  to  the  present  between  the  two  countriea." 
The  declaration  of  war  also  gives  special  effect  to  certain 
treaties  and  conventions,  as  to  those  in  regard  to  care  of 
wounded,  neutral  commerce,  etc. 

(g)  A  treaty  ia  voidable  when,  (1)  it  is  concluded  in  excess 
of  powers  of  contracting  parties,  (2)  when  it  is  concluded 
because  of  stress  of  force  upon  negotiators  or  because  of 
fraud,  (3)  when  the  conditions  threaten  the  self-preBervatioQ 
of  the  state  or  its  necessary  attributes.  Hall  gives  as  the 
test  of  voidability  the  following:  "Neither  party  to  a  con- 
tract can  make  its  binding  effect  dependent  at  his  will  upon 
conditions  other  than  those  contemplated  at  the  monent 
when  the  contract  was  entered  into,  and  on  the  other  hand 
a  contract  ceases  to  be  binding  so  soon  as  anything  which 
formed  an  implied  condition  of  its  obligatory  force  at  the 
time  of  its  conclusion  is  essentially  altered."  '  The  condi- 
tion rebus  sie  stantibus  is  always  implied.* 

{h)  A  treaty  may  be  terminated  by  the  simple  act  of  de- 
nimciation  when  this  right  of  denunciation  is  specified  in  the 
treaty  itself,  or  when  the  treaty  is  of  such  a  nature  as  to  be 
voidable  by  an  act  of  one  of  the  parties.    "There  can  be  no  ■ 
question  that  the  breach  of  a  stipulation  which  is  materiil  I 
to  the  main  object,  or  if  there  are  several,  to  one  of  the  mail)  I 
objects,  liberates  the  party  other  than  that  committing  ths  I 
breach  from  the  obligations  of  the  contract;  but  it  would  be  1 
seldom  that  the  infraction  of  an  article  which  is  either  dis-  1 
connected  from  the  main  object  or  is  unimportant  whether 

•  HaU,  p.  35L  '  Hooper,  Adm'r  v.  United  States,  22  Ct,  Q.  406. 
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inally  or  by  change  of  circumstances,  with  respect  to  it, 
d  in  fairness  absolve  the  other  party  from  performance 
is  share  of  the  rest  of  the  agreement,  though  if  he  had 
;red  any  appreciable  harm  through  the  breach  he  would 
^  a  right  to  exact  reparation,  and  end  might  be  put  to 
treaty  as  respects  the  subject-matter  of  the  broken  stipu- 
)n."  1 

1  HaU,  p.  353. 
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CHAPTER  XV 


SETTLEMENT    OF     DISPUTES    AND     NOH- 
HOSTILE    REDRESS 


90.    The  Amicable  Settlement  of  Disputes 

It  is  now  generally  admitted  tliat  in  the  settlement  of 
international  disputes  war  should  be  regarded  as  a  last  resort. 
Other  means  of  amicable  settlement  should  be  exhausted 
before  any  measures  of  force  are  tried.    Among  these  ami- 
cable means  the  most  common  are  diplomatic  negotiations, 
the  good  offices  or  friendly  mediation  of  a  third  state,  con- 
ferences and  congresses,  and  arbitration.^ 
(a)  The  settlement  of  disputes  by  diplomatic  negotiation 
follows  the  ordinary  course  of  diplomatic  busi- 
'  '"J'^"^'     ness,  whether  committed  to  regular  or  special 
agents.  The  larger  number  of  disputed  questions 
*re  settled  by  diplomatic  negotiation. 

(6)  In  the  case  of  disputes  not  easily  settled  by  diplomatic 
Negotiations,  a  third  state  sometimes  offers  its  good  offices 
*»  tb«  good  ^'^  mediator.  Its  part  is  not  to  pass  on  a  dis- 
«ac«a  of  m.  puted  question,  but  to  devise  a  means  of  settle- 
^'^  '*■*••  ment.  The  tender  involves  the  least  possible 
interference  in  the  dispute,  and  is  regarded  as  a  friendly  act, 
Either  disputant  may  decline  the  tender  without  offense. 
One  of  the  disputants  may  request  the  tender  of  good  offices 
Or  of  mediation.  Ordinarily  good  offices  extend  only  to  the 
Establishing  of  bases  of,  and  the  commencement  of,  the 
'  See  HoUb's  "Hague  Peace  Conference,"  176  d  teq. 
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negotiations.  The  more  direct  work  of  carrying  on  the  nego- 
tiations is  of  the  nature  of  mediation.  The  distinction  be- 
tween these  is  not  always  made  in  practice.  Either  party 
may  at  any  time  refuse  the  mediator's  offices. 

(c)  The  Hague  Convention  provides  for  an  Internationa] 
Commission  of  Inquiry  to  facilitate  the  solution  of  differences 

which  diplomacy  has  not  settled  "by  eiucidat- 

By  th«  Inter-  i  i  i 

uatjoiiai  Com-  mg  the  facts  by  means  of  an  impartial  and 
miaiioDot  Conscientious  investigation."     "The  Report  0/ 

the  Commission  is  limited  to  a  statement  of 
facts,  and  has  in  no  way  the  character  of  an  award.  It  leaves 
the  conflicting  Powers  entire  freedom  as  to  the  effect  to  be 
given  to  its  statement,"  '  The  provision  for  this  International 
Commission  of  Inquiry  was  put  to  the  test  at  the  time  of  the 
Russo-Japanese  war,  1904-1905,  A  Russian  fleet  proceeding 
to  the  East  in  the  early  morning  of  October  22.  1904,  fired 
upon  certain  British  trawlers  off  the  Dogger  Banks  in  the 
North  Sea.  The  claim  was  made  that  the  firing  was  due  to 
the  apprehension  that  the  vessels  seen  in  the  darkness  were 
Japanese  torpedo  boats.  There  was  immediately  widespread 
popular  clamor  in  Great  Britain  for  war  against  Russia. 
Both  states,  however,  agreed  to  submit  the  matter  to  a 
Commission  of  Inquiry  to  ascertain  the  facts.  The  majority 
of  the  commission  found  that  the  firing  was  not  justifiable.* 
Russia  immediately  paid  compensation. 

The  practicability  of  the  International  Commission  of 
Inquiry  was  established.  As  to  methods  of  procedure  and 
in  certain  other  respects  it  was  discovered  that  improvements 
might  be  made.  The  Second  Peace  Conference  at  The  Hague 
in  1907  accordingly  made  the  necessary  revision.' 

(d)  The  settlement  of  questions  liable  to  give  rise  to  di;'* 
putes  by  conferences  and  congresses  is  common,  and  impli'" 

'  Appendix,  p.  396.  '  U.  S.  For.  Rel.  1905,  p.  473. 

*  Appendix,  pp.  392  e(  leq. 
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a  meeting  of  representatives  of  tie  interested  parties  for 
consideration  of  the  terms  of  agreement  upon  which  a  ques- 
tion may  be  adjudicated.    In  general,  the  con- 
By  coafareDCBs  (.jugions  of  a  congress  are  more  formal  and  are 

and  coQgreiiei.  ^ 

regarded  as  having  more  binding  force  than  i 
those  of  a  conference,  though  this  distinction  is  not  always  1 
made.     States  not  directly  interested  may  participate  in  con-  ' 
ferences  or  congresses,  and  sometimes  as  mediators  play  a 
leading  part. 

(e)  Arbitration  involves  an  agreement  between  the  dis-,  ■ 
putants  to  submit  their  differences  to  some  person  or  per-  / 
sons  by  whose  decision  they  will  abide.  Ar- 
bitration  has  been  common  from  early  times. 
In  the  first  Pan-American  Conference  in  1889  and  subsequent 
similar  conferences,  the  principle  of  arbitration  has  received 
earnest  support.  The  Convention  for  the  Pacific  Settlement 
of  International  Disputes  signed  at  the  First  Hague  Peace 
Conference,  July  29,  1899,  provides  that  "The  Signatory 
Powers  undertake  to  organize  a  permanent  Court  of  Arbi- 
tration, accessible  at  all  times  ,  .  .  competent  for  all  arbi- 
tration cases,  unless  the  parties  agree  to  institute  a  special 
Tribunal."  It  also  provided  for  the  genera]  organization  of 
the  Court  at  TTie  Hague,  for  the  procedure,  and  for  an  award 
without  appeal,  unless  the  right  to  revision  be  reserved  in 
the  "Compromis."  Other  powers  might  adhere,  and  any 
Contracting  power  might  withdraw  its  adherence  one  year 
«r  notification.  The  United  States  gave  its  adherence 
ider  reservation  in  regard  to  the  Monroe  Doctrine. 
lie  Second  Peace  Conference  at  The  Hague  in  1907 
sirous  "  of  insuring  the  better  working  in  practice  of 
Commissions  of  Inquiry  and  Tribunals  of  Arbitration,  and  of 
facilitating  recourse  to  arbitration  in  cases  which  allow  of 
ft  suromary  procedure;  have  deemed  it  necessary  to  revise  in 
Certain  particulars  and  to  complete  the  work  of  the  First 
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Peace  Coaference  for  the  pacific  settlement  of  international 
disputea."  A  new  Convention  for  the  Pacific  Settlement  of 
International  Disputes  ^  was  concluded  October  18,  1907.  The 
United  States  ratified  this  Convention  under  the  same  reser- 
vation as  to  the  Monroe  Doctrine  and  with  the  understanding 
that  recourse  to  the  court  by  the  United  States  should  be  in 
accord  with  the  general  or  special  treaties  of  arbitration  to 
which  the  United  States  might  be  a  party.  By  the  Conven- 
tion of  1907  the  Convention  of  1899  was  modified  in  order 
to  meet  more  fully  the  objects  for  which  it  was  originally 
drawn,  i 

At  first  the  Hague  Court  of  the  Arbitration  for  Interna-    I 
tionaj  Differences  was  thought  by  many  to  be  of  questionable 
utility.     The  court  has,  however,  met  with  increasing  favor 
since  1902,  when  the  United  States  and  Mexico  submitted  to 
it  the  first  case  relating  to  the  Pius  Fund,  and  many  cases  I 
have  followed. 

(1)  The  Permanent  Court  of  Arbitration  at  The  Hague  has 
competence  for  all  arbitration  cases. 

(2)  It  is  constituted  by  the  selection  by  each  contracting 
power  for  a  period  of  six  years  of  four  persons,  at  most.  AD 
ThB  PeTOMuiflirt  °^  tliese  are  inscribed  as  members  of  the  couri| 
Court  of  From  this  list  of  "Arbitrators"  the  states  p 
Arbitration.  jj^  ^  ^  controversy  must  choose.  Failing  % 
agree  on  the  constitution  of  the  court,  each  party  choc 
two  arbitrators,  and  these  together  choose  an  xunpire,  ( 
failing  this,  a  selected  third  power  names  the  umpire,  or  ti 
powers  named  by  the  parties  make  the  choice,  and  t«  t 
arbitrators  the  comjtromis  defining  the  case  is  submitted.  J 

(3)  The  procedure  if  not  determined  in  advance  by  t" 
parties  is  prescribed  in  the  Convention.  There  may  I 
"  pleadings  and  oral  discussions."    Great  freedom  is  allol 

[  in  securing  the  fullest  presentation  of  each  case. 
I  '  Appendix  IV,  pp.  389  et  teq. 
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f(4)  The  decision  of  the  tribunal  is  by  a  majority  vote,  and 
E  award  "must  give  the  reasons  on  which  it  is  based," 
(5)  The  publication  of  the  award  is  in  public  sitting. 
(6)  Demand  for  revision  of  the  award  on  the  basis  of  the 
'  iJiscovery  of  some  new  fact  can  be  made  if  the  right  has 
been  reserved  in  the  compromise 

Since  the  Hague  Conference  of  1907  many  states  have 
negotiated  special  arbitration  treaties,  and  certain  states  have 
agreed  to  leave  all  disputes  which  might  arise  between  them 
to  arbitral  adjudication. 

Of  about  thirty  cases  of  arbitration  during  the  nineteenth 
century,  the  decision  in  one  case  was  rejected  by  both  par- 
ties to  the  dispute,  and  in  one  case  rejected  by  one  of  the  par- 
ties. In  several  other  instances  one  party  has  refused  to 
submit  to  arbitration  questions  readily  lending  themselves 
to  such  settlement,  even  though  requested  by  the  other 
party.' 

91.  Methods  of  Non-hostile  Redress 
k  Good  offices,  mediation,  and  arbitration  can  extend  only  J 
■p  international  differences  of  certain  kinds.  Such  measures  ( 
toe  not  applicable  to  all  cases  of  disagreement,  nor  are  such 
measures  always  acceptable  to  both  parties.  Consequently 
certain  other  practices  have  arisen  with  the  view  of  obtaining 
satisfaction  by  measures  short  of  war.  Formerly  an  indi- 
\'idual  might  be  commissioned  by  a  letter  of  marque  and 
reprisal  to  obtain  satisfaction  from  a  state  for  injuries  which 
he  had  suffered.  This  practice  is,  however,  discontinued,^ 
and  satisfaction  must  be  obtained  through  the  proper  state 
chfuuiels.  The  means  by  which  satisfaction  may  be  claimed 
Vary,  and  are  usually  classed  as  retorsions,  reprisals,  of  which 
embargo  is  an  important  variety,  and  pacific  blockades, 

•  For  text  of  Ctmventioo.  nee  Appeodix.  p.  .189. 

CD   thifl  entire   subject.    Moore'n    "laternational   Arbitrfttioa": 
Hague  Pemce  Confereooe."  176-305.        *  3  PbUlimora,  21,  22. 
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92.  Retorsion. 
Retorsion  is  a  species  of  retaliation  in  kind,' 

may  not  consist  in  acta  precisely  identical  with  those  which 
have  given  offense,  though  it  is  held  that  the  acts  should  be 
analogous.    The  offense  in  consequence  of  which  measures 
of  retorsion  are  taken  may  be  an  act  entirely  legitimate  and 
desirable  from  the  point  of  view  of  the  offending  gtal^. 
Another  state  may,  however,  consider  the  act  as  discourteous, 
injurious,  discriminating,  or  unduly  severe.     In  recent  years 
commercial  retorsion  has  become  a  very  important  means  o! 
retaliation  which,  bearing  heavily  upon  modern  communities, 
may  lead  to  a  speedy  settlement  of  difficulties.    The  tariff 
wars  of  recent  years  show  the  effectiveness  of  commerei^i 
retorsion,  e.g.  the  measures  in  consequence  of  the  tariff  (li^ 
agreements  between  France  and  Switzerland  in  1892.    Thr^ 
measures  of  retorsion  should  always  be  within  the  boucdr 
of  municipal  and  international  law. 

93.  Reprisals 

Reprisals  are  acts  of  a  state  performed  with  a  view  to 
obtaining  redress  for  injuries.  The  injuries  leading  to  ^^ 
prisals  may  be  either  to  the  state  or  to  a  citizen,  and  the  acta 
of  reprisal  may  fall  upon  the  offending  state  or  upon  its  citi- 
zens either  in  goods  or  person.  The  general  range  of  acts 
of  reprisal  may  be  by  (1)  the  seizure  and  confiscation  of  pub- 
lic property  or  private  property,^  and  (2)  the  restraint  of  intfr- 
course,  political,  commercial,  or  general.  In  extreme  cases. 
acta  of  violence  upon  persons  belonging  to  one  state,  when  in 
a  foreign  state,  have  led  to  similar  acts,  upon  the  part  of  ttoi 
state  whose  subjects  are  injured,  against  the  subjects  of 
foreign  state.     This  practice  is  looked  upon  with  disf&i 

>  Pradier-Foddrd,  2634-2636. 

*  For  the  rules  in  regard  to  the  collection  oT  contract  debte,  s 
(=),  p.  337. 
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though  it  might  be  sanctioned  by  extreniEst  necessity.  Acts 
■of  retaliation  for  the  sake  of  revenge  are  generally  dis- 
"eountenanced. 

94.    Embargo 

Embargo  conaists  in  the  detention  of  ships  and  goods  ' 
irhich  are  within  the  ports  of  the  etate  resorting  to  this 
'  means  of  reprisal.    It  may  be  (I)  civil  or  pacific  embargo, 
the  detention  of  its  own  ships,  as  by  the  act  of  the  United 
States  Congress  in  1807,  to  avoid  risk  on  account  of  the 
Berlin  Decree  of  Napoleon,  1806,  and  the  British  Orders  in 
Kouncil,  1S07;  or  (2)  hostile,  the  detention  of  the  goods  and 
Ebips  of  another  state.     It  was  formerly  the  custom  to  detain 
fcithin  the  ports  of  a  given  state  the  ships  of  the  state  upon 
nrhlch  it  desired  to  make  reprisals,  and  if  the  relations  between 
the  states  led  to  war  to  confiscate  such  ships.    Hostile  em- 
bargo may  now  be  said  to  be  looked  upon  with  disfavor,  and 
a  contrary  policy  is  generally  adopted,  by  which  merchant 
vessels  may  be  allowed  a  certain  time  in  which  to  load  and 
depart  even  after  the  outbreak  of  hostilities.     By  the  procla- 
mation of  the  President  of  the  United  States  declaring  that 
war  with  Spain  had  existed  since  April  21,  1898,  it  was  also 
declared  that  "Spanish  merchant  vessels,  in  any  ports  or 
places  within  the  United  States,  shall  be  allowed  till  May  21, 
1898,  inclusive,  for  loading  their  cargoes  and  departing  from 
ich  ports  or  places."  '     Spain,  by  the  royal  decree  of  April 
1898,  declared  "A  term  of  live  days  from  the  date  of  the 
pubUcation  of  the  present  royal  decree  in  the  Madrid  Gazette 
is  allowed  to  all  United  States  ships  anchored  in  Spanish 
ports,  during  which  they  are  at  liberty  to  depart."  ^ 

The  Hague  Convention  of  1907  relative  to  the  Status  of 
Enemy  Merchant  Ships  at  the  Outbreak  of  Hostilities,  while 
it  fixing  the  number  of  days  of  grace  stated  that  "  it  is  de- 
IT.  S.  St«.  at  I«rge,  1770.        '  Proclamations  and  Decrees,  p.  93. 
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sirable  that  it  should  be  allowed  to  depart  freely,  either  imme- 
diately or  after  a  reasonable  number  of  days  of  grace,  and 
to  proceed,  after  being  furnished  with  a  pass,  direct  to  its 
port  of  destination  or  any  other  port  indicated."  ' 

9S.    Pacific  Blockade 

Pacific  blockade  is  a  form  of  reprisal  or  constraint  whioh 
;  consists  in  the  blockading  by  one  or  more  states  of  certain 
/  ports  of  another  state  without  declaring  or  making  war  upon 
(  that  state.  In  the  conduct  of  such  blockades  practice  has 
varied  greatly.  In  general,  however,  the  vessels  of  states 
not  parties  to  the  blockade  are  not  subject  to  seizure.  Such 
vessels  may  be  visited  by  a  ship  of  the  blockading  squadron 
in  order  to  obtain  proof  of  identity.  Whether  vessels  under 
foreign  flags  are  liable  to  other  inconveniences  or  to  any 
penalties  is  not  defined  by  practice  or  opinion  of  text  writers. 
"  The  Institute  of  International  Law,"  in  1887,  provided  that 
pacific  blockade  should  be  effective  against  the  vessels  of  the' 
blockaded  party  only.  This  position  seemed  to  be  one  which 
could  be  generally  accepted.  From  the  nature  of  pacific 
blockade  as  a  measure  short  of  war,  ifa  consequences  should 
be  confined  only  to  the  parties  concerned.  The  pacific  block- 
ade of  Greece  in  1886  extended  only  to  vessels  flying  the 
Greek  flag,^  but  the  admirals  of  the  Great  Powers  in  the 
pacific  blockade  of  Crete  in  1897  endeavored  to  establisb 
the  right  to  control  other  than  Greek  vessels  if  they  carried 
merchandise  for  the  Greek  troops  or  for  the  interior  of  the 
island.  As  no  case  arose  to  test  the  claim,  this  question 
cannot  be  regarded  as  settled. 

The  provisions  of  the  pacific  blockade  of  Crete  in  1897 
were  as  follows: — 

"The  blockade  will  be  general  for  all  ships  under  the  Gre«k 
flag. 

'  Appendix,  p.  424.  '  ParL  Papers,  Greece,  No.  4,  188a 
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"Ships  of  the  six  powers  or  neutral  may  enter  into  the  ports 
occupied  by  the  powers  and  land  their  merchandise,  but  only 
if  it  is  not  for  the  Greek  troops  or  the  interior  of  the  island. 
These  ships  may  be  visited  by  the  ships  of  the  intern  at!  on  Eil 
fleets. 

"The  limits  of  the  blockade  are  comprised  between  23°  24' 
and  26°  SO*  longitude  east  of  Greenwich,  and  35°  48'  and  34°  45' 
north  latitude." ' 

The  Secretary  of  State  of  the  United  States,  in  acknowl- 
edging the  receipt  of  the  notification  of  the  action  of  the 
powers,  stud:  "I  confine  myself  to  taking  note  of  the  com- 
munication, not  conceding  the  right  to  make  such  a  blockade 
as  that  referred  to  in  your  conmiunication,  and  reserving  the 
consideration  of  all  international  rights  and  of  any  question 
which  may  in  any  way  affect  the  commerce  or  interests  of 
the  United  States."  ^  The  weight  of  authority  supports  the 
position  of  the  United  States. 

(a)  The  first  attempt  to  establish  a  blockade  without  re- 
sorting to  war  was  in  1827,  when  Great  Britain,  France, 
luiucBB  o(  ^'^'^  Russia  blockaded  the  coasts  of  Greece  with 
twflc  a  view  to  putting  pressure  upon  the  Sultan,  its 

'■  nominal  ruler.     Since  that  time  there  have  been 

Qacific  blockades  varying  in  nature :  blockade  of  the  Tagua 
3y  France,  1831;  New  Granada  by  England,  1836;  Mexico  by 
Sknce,  1838;  La  Plata  by  France,  1838  to  1840;  La  Plata 
iy  France  and  England,  1845  to  1848;  Greece  by  England, 
:850;  Formosa  by  France,  1884;  Greece  by  Great  Britain, 
Jermany,  Austria,  Italy,  and  Russia,  1886;  Zanzibar  by 
^ortugal,  1888;  Crete  by  Great  Britain,  Germany,  Austria, 
■"ranee,  Italy,  and  Russia,  1897,  and  Venezuela  by  Great 
Iritain,  Germany  and  Italy,  1902.     Tliis  blockade  of  1902 

I  at   first  announced  aa  a  pacific  blockade,  and  when 


third  states   raised   objection  was  transformed  into  a  war 
blockade.' 

(b)  From  these  instances  it  may  be  deduced  (1)  that  pacific 
blockade  is  a  legitimate  means  of  constraint  short  of  war, 
PreseDt  atti-  (^^  '^*''  those  states  parties  to  the  blockade  are 
tado  toward  pa-  bound  by  its  consequences,  (3)  that  as  a  matter 
ciflc  blockade,  ^j  policy  it  may  be  advisable  to  resort  to  pacific 
blockade  in  order  to  avoid  the  more  serious  resort  to  war, 
■ind  (4)  that  states  not  parties  to  the  pacific  blockade  are 
in  no  way  bound  to  observe  it,  though  their  ships  cannot 
complain  because  they  are  required  to  establish  their  identity 
in  the  ordinary  manner.  These  conclusions  seem  to  be  in 
harmony  with  the  spirit  of  the  Hague  conventions  limiting 
the  effect  of  hostilities  to  the  period  of  the  war  subsequent 
to  a  declaration.  To  determine  the  nationality  of  a  ship  the 
so-caJled  "right  of  approach"  may  be  exercised. 
'  U.  a  For.  Rel.  1903,  pp.  417  ff. 
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CHAPTER  XVI 
WAR 

96.    Definition  of  Wu 

'  Gentilia,  one  of  the  earlieBt  writers  on  the  laws  of  war,  i 

Sned  war  in  1588  as  "a  properly  conducted  contest  of 

fined  public  forces."  '     The  nature  of  such  conteflf*  varied  I 

riith  circumstances,  and  wars  were,  accordingly,  cluesififd  by 

I  esrly  writers  as  public,  private,  mixed,  etc.,  distinctions  that 

f  tow  have  little  more  than  historical  value.^    Wars  arc  now 

sometimes  classified  as  international  and  civil. 

97-  Commencement  of  War 
It  is  now  assumed  that  peace  \b  the  normal  relation  of 
states.^  When  these  relations  become  strained  it  ut  cus- 
tomary for  one  or  both  of  the  states  to  indicate  thin  condition 
by  discontinuing  some  of  the  means  of  peaceful  interconi- 
municatioc,  or  by  some  act  short  of  war.  The  withdraw&I 
i  a  diplomatic  refH^aentative,  an  embargo,  or  any  auailar 

n  does  not  mariE  the  cammaKement  at  war. 

^(s)  War  formeriy  eomnwDced  witii  the  first  act  of  br«ti]l'  ' 

t,  unless  a  declaratitxi  fixed  so  earlier  date,  and  in  cue 

I  declaratioD  subsequent  to  the  first  a<irt  nt  hiMtilitiM, 

jr  dated  from  the  fiist  act.    A  prodamstkA  of  the  bkx!luwi<! 
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of  Cuban  porta  preceded  the  declaration  of  war  betw 
Spain  and  the  United  States  in  1898.^    Similarly,  hostilities 

were  begun  before  the  declaration  of  war  between 
^,  "  China  and  Japan  in  1894,2  ^q^  between  Russia 

and  Japan  in  1904.  Indeed,  few  of  the  wars 
of  the  last  two  centuries  have  been  declared  before  the  out- 
break of  hostilities,  and  many  have  not  been  declared  formally 
at  all.  In  the  ease  of  the  war  in  South  Africa,  early  in  Octo- 
ber, 1899,  the  government  of  the  Transvaal  requested  the 
government  of  Great  Britain  to  give  "an  immediate  and 
affirmative  answer"  not  later  than  5  p.m.  on  October  llth 
to  certain  questions  in  the  accompanying  ultimatum  as  to 
settling  differences  by  arbitration,  the  withdrawal  of  Britisli 
troops,  etc.,  stating  that  if  the  answer  was  not  satisfactory, 
it  would lae  regarded  as  "a  formal  declaration  of  war."  The 
government  of  Great  Britain  replied  that  the  conditions 
demanded  were  such  that  the  government  deemed  it  impos- 
sible to  discuss  them.    Hostilities  immediately  followed. 

(b)  The  present  rules  in  regard  to  the  commencement  of 
war  as  agreed  upon  at  The  Hague  in  1907  provide  that  hos- 
Bniei  or  Uie  tilities  between  the  contracting  parties  "  must 
Bwn«  not  commence  without  previous  and  explicit 

"""*■  warning,  in  the  form  either  of  a  reasoned  declfl- 
ration  of  war  or  of  an  ultimatum  with  coDditiooal  declaralioD 
of  war." 

(c)  Civil  war  naturally  is  not  preceded  by  a  declaration. 
but  exists  from  the  time  of  the  recognition  of  the  belligerency 

by  an  outside  state,  or  from  the  date  when  tlir 

parent  state  engages  in  some  act  of  war  agaiiii^ 

the  insurgent  party .^    In  the  case  of  the  Civil  War  in  the 

United  States,  the  proclanoation  of  blockade  of  the  Southoi 

8.  St8.  at  Large.  1789,  177a 

iflahi,  Chino-Japanese,  42  rf  <eg. 

'Frue  Cases,  2  Black,  U.  S.  635;  Scott,  476. 


J  porta  by  President  Lincoln  was  held   to  be  sufEcient  ac- 
hmwiedgment  of  a  state  of  war.' 


98.    Declaration  and  Notification  of  War 

(o)  In  ancient  times  wars  between  states  were  entered 
poa  with  great  formality.  A  herald  whose  person  was 
inviolate  brought  the  challenge,  or  formal  decla- 
ration, which  received  reply  with  due  formality. 
At  the  beginning  of  the  eighteenth  century  this 
e  had  become  imusual,  and  in  the  days  of  Vattel  (1714- 
)  the  theory  of  the  necessity  of  a  formal  declaration  was 
it  aside.  It  was,  however,  maintained  that  a  proclamation 
Ftr  manifesto  should  be  issued  for  the  information  of  the  sub- 
jects of  the  states  parties  to  the  war,  and  for  the  informa- 
fen  of  neutrals.  The  practice  became  general,  and  was 
i^garded  as  obligatory.^ 

ProTuionaof         ^^^  ^'*  ^^^  ^^^  Hague  Convention  relative 
UgHi«7ie         to   the   Opening  of  Hostilities   provided  aa  to 
""■"        (1)    declaration     or    iJtimatum,    and    aa    to 
('2)  notification: 

"Article  I.  The  contracting  powers  recognize  that  hoa- 
tilitiea  between  themselves  must  not  commence  without  pre- 
vious and  explicit  warning,  in  the  form  either  of  a  reasoned 
declaration  of  war  or  of  an  ultimatum  with  conditional  declara- 
tioii  of  war." 

"Art.  II.  The  existence  of  a  state  of  war  must  be  noti- 
fied to  the  neutral  powers  without  delay,  and  shall  not  take 
effect  in  regard  to  them  until  after  the  receipt  of  a  notification, 
l4ucb  may,  however,  be  given  by  telegraph.  Neutral  powers, 
Berertheless,  cannot  rely  on  the  alraence  of  notification  if  it  is 
dearly  established  that  they  were  in  fact  aware  of  the  existence 
of  a  state  of  war."^ 

'  Calvo,  S  1910. 
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Such  requirements  are  reasonable  in  view  of  the  changes 
which  a  state  of  war  brings  about  in  the  relations  of  the  par- 
ties concerned,  and  of  neutrals.  The  declarations  usually 
specify  the  date  from  which  the  war  begins,  and  hence  have 
weight  in  determining  the  nature  of  acts  prior  to  the  decla- 
ration, as  the  legal  effects  of  war  depend  on  the  declaration. 

The  constitution  of  a  state,  written  or  unwritten,  dete^ 
mines  in  what  hands  the  right  to  declare  war  shall  rest,  e.g. 
in  the  United  States  in  Congress, 

By  act  of  the  United  States  Congress  of  April  25,  1S98,' 
it  was  declared: — 

"First,  That  war  be,  and  the  same  is  hereby,  declared  to 
exist,  and  that  war  has  existed  since  the  twenty-first  day  of 
April,  AnTia  Domini  eighteen  hundred  and  ninety  eight,  ic- 
eluding  said  day,  between  the  United  States  of  America  and 
the  Kingdom  of  Spain. 

"Second,  That  the  President  of  the  United  States  be,  and  he 
hereby  is,  directed  and  empowered  to  use  the  entire  land  and 
naval  forces  of  the  United  States,  and  to  call  into  the  actual 
service  of  the  United  States  the  militia  of  the  several  States, 
to  such  extent  as  may  be  necessary  to  carry  this  Act  into 
effect."  2 

99.    Object  of  War 

(a)  The  object  of  war  may  be  considered  from  two  points 
of  view,  the  political  and  the  military.  International  law 
From  the  cannot  determine  the  limits  of  just  objects  for 

political  point    which  a  state  may  engage  in  war.     Politically 
'"•  the  objects  have  covered  a  wide  range,  though 

there  is  a  growing  tendency  to  limit  the  number  of  objects 
for  which  a  state  may  go  to  war.  It  is  generally  held  that 
self-preservation  is  a  proper  object,  but  as  each  state  must 
decide  for  itself  what  threatens  its  existence  and  well-bong,  J 

'  30  U.  S.  Ste.  at  Large.  364. 

'The  French  deolaratiou  of  war  against  Prussia  in  1870  is  pffO  k  ' 
2  Lorrimer,  443.  ^ 


\  this  object  may  be  very  broadly  interpreted.  History 
ts  that  it  has  not  been  difficult  from  the  political  point 
iew  to  find  an  object  of  war  when  the  inclination  waa 
ent  in  the  state.  The  nominal  are  often  not  the  real 
cte,  and  the  changing  conditions  during  the  progress  of 
WBX  may  make  the  final  objects  quite  different  from  the 
b1  objects.  The  simple  cost  of  carrying  on  hostilities 
etimes  changes  the  conditions  upon  which  peace  can  be 
'b.  The  classification  of  causes  and  object*  formerly  made 
Jittle  weight  in  determining  whether  a  state  will  enter 
iwar.  The  questions  of  policy  and  conformity  to  current 
dards  are  the  main  ones  at  the  present  time. 
)  The  object  of  war  in  the  military  sense  "is  a  renewed 

rj  of  peace,"'  or  as  stated  in  the  English  manual,  "to 
Ljj  procure  the  complete  submission  of  the  enemy 

^Tpoiat  at  the  earliest  possible  period  with  the  least 
possible  expenditure  of  men  and  money," 
'Institute  of  International  Law,"  Oxford  session  of 
\,  gave  as  a  general  principle  that  the  only  legitimate 
that  a  state  may  have  in  war  ia  to  weaken  the  mill- 
strength  of  the  enemy.  In  general  the  ultimate  ob- 
ifd  war  is  to  establish  a  permanent  peace.  The  means 
irally  accord  with  that  end  and  must  under  present 
lations  be  humane. 

}  ITie  Hague  Conference  of  1907  endeavored  to  remove 
Lg^  ^  one  of  the  frequent  objects  of  war  by  limiting 
itm  by  convention  the  employment  of  force  for 
**"*'  the  recovery  of  contract  debts  as  follows: 
iBncLE  I.  The  Contracting  Powers  agree  not  to  have 
Uree  to  armed  force  for  the  recovery  of  contract  debta 
Bed  from  the  Government  of  one  country  by  the  Govem- 
t  of  another  country  as  being  due  to  its  nationals, 
[liis  undertaking  is,  however,  not  applicable  when  the 
■  Inet.  U.  S.  Armiee,  |  29;  Appendix,  p.  355. 
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debtor  State  refuses  or  neglects  to  reply  to  an  offer  of  arbitra- 
tion, or,  after  accepting  tlie  offer,  prevents  any  'Compromie' 
from  being  agreed  on,  or,  after  the  arbitration,  fails  to  submit  to 
the  award."! 

100.    General  Effects  of  War 

(a)  The  general  and  immediate  effects  of  war  are: — 
(1)  To  suspend  all  non-hostile  intercourse  between  the 

Vbe  genenl        states  parties  to  the  war. 
;  Mid  immediate       (2)  To  suspend  the  ordinary  non-hostile  in- 
eSeeti.  tercouTse  between  the  citizens  of  the  states 

parties  to  the  war. 

(3)  To  introduce  new  principles  in  the  intercourse  of  the 
states  parties  to  the  war  with  third  states.  These  impose 
new  duties  upon  neutrals  and  allies. 

(4)  To  abrogate  or  suspend  certain  treaties: — 

(a)  To  abrogate  those  treaties  which  can  have  force 
only  in  time  of  peace,  e.g.  of  amity,  commerce,  naviga- 
tion, etc. 

(b)  To  suspend  those  treaties  which  are  permanent 
and  naturally  revive  at  the  end  of  the  war,  e.g.  of  bound- 
aries, public  debts,  etc. 

(c)  To  bring  into  operation  treaties  concerning  the 
conduct  of  hostilities. 

(b)  The  Convention  with  Respect  to  the  Laws  and  Cus- 

toms of  War  on  Land,  signed  at  The  Hague  on 
thaidwiand  October  18,  1907,  in  a  measure  supplants  all 
aaBtoma  of        other  codifications  and  rules  upon  this  subject 

In  cases  for  which  the  Convention  provides, 
the  signatory  powers  arc  thereby  bound; 

"in  cases  not  included  in  the  Regulations  adopted  by  than 
the  inhabitants  and  the  belligerents  remain  under  the  protee-^ 

■Scott,  "CkmfereDces,"  p.  184.     This  Convention  introduoes  a  mo(fil|J 
form  of  tha  "  Elrago  Doctrine."     For  Btatement  o(  which,  gee  D.  8.  B 
Rel.  1003,  p.  1. 
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tion  and  the  rule  of  the  principles  of  international  law  as  they 
result  from  the  usages  established  among  civilized  peoples, 
from  the  laws  of  humanity,  and  the  dictates  of  the  public 
conscience/'  ^ 

The  provisions  are  to  become  binding  upon  the  contracting 
states,  and  are  to  be  made  the  regulations  for  their  armed 
land  forces.  Non-signatory  states  may  adhere  to  the  Con- 
vention upon  giving  proper  notification  ^  This  Convention 
has  been  so  widely  adopted  that  it  may  be  said  to  be  generally 
binding  for  the  subjects  of  which  it  treats.^  Earlier  codes 
and  orders  must  be  consulted  for  subjects  not  contained  in 
the  Hague  Convention.^ 

>  Preliminaiy  Declaration,  Appendix,  p.  409.  '  Ibid,,  Appendix,  p.  410. 
s  loBt  of  Signatory  States,  Appendix,  p.  389.        *See  Appendices. 
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STATUS  OF  PERSONS  IN  WAR 

101.  PERSONS  AFFKOTfeD  BY  WAB. 

(a)  Subjaets  of  enemy  itatei. 

(b)  Subjects  of  neutral  itatei. 

(e)  Combatants  and  noneombataats. 

102.  OOBSBATANTS. 

(a)  Status  of  combatants  aOowed  to  two  daisM  ^*iPir^  ^  ^ 

fensive  hostilities. 

(b)  Status  of  combatants  not  allowablo  for  those  engaging  in  9t 

gressive  hostilities  without  state  anthoriiation. 

103.  NONOOMBATANTS. 

(a)  Status  of  noncombatants  within  a  territory  under  control  d  u 

enemy. 

(b)  Status  of  subjects  of  one  belligerent  stato  within  the  JurisdietfM 

of  the  other. 
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CHAPTER  XVII 
STATUS  OF   PERSONS  IN   WAR 

lOi.     Persons  Affected  by  War 

(a)  By  the  etrict  theory  of  war  "  the  subjects  of  enemy 
Mates  are  enemies."  '  The  treatment  of  the  Bubjticts  of 
enemy  states  is  not,  however,  determined  by  the  alle^pance 
alone,  but  in  part  by  conduct  and  in  part  by  domidlf!  of  th« 
subiecL 

Qi)  The  tubjects  of  jieutral  states  are  affected  by  their 
relatkuis  to  the  hostile  states  as  established  by  their  own 
gOTcroment,  as  detennined  by  their  conduct,  and  an  deter- 
mined by  th^  domicile. 

(e)  ^  ecndnet  peraons  are  divided  into  armbaianU  and 
nmmiwftiiliiiifi.  accnding  as  they  do  or  do  not  partid[)ste 
m  tfae  hortiEtipa,  The  status  of  such  persons  may  be  fortber 
Bocfified  by  domidfc;  or  by  politicaj  aUe^aaec. 


102. 

I  in  the  foil  aenae  Are  the  r^uhrty  antboriwd 
nfitary  Md  BKval  forces  of  the  state*.    Ih^  are  fiaUe  to 
the  liifa  amd  tatSOBJ  to  Ae  aa— liriii  of  warfare  amd 
ttpttni  DBCi^ae  (■■UBcn  a  war. 

The  Ba^B  Osf^Ckn  of  1907  iwpwtiag  the  Laaa  aod 
Qb^  ^Wmtm  Lwl,  which  ww  «  Rnwai  of  that  of 
1881^  fcwmiBd  dhat 
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"Abticlb  I.  The  laws,  rights,  and  duties  of  war  apply  not 
only  to  armies,  but  also  to  mUitia  and  volunteer  corps  fulfilling 
the  following  conditions: — 

"1.  To  be  commanded  by  a  person  responsible  for  his  sub- 
ordinates; 

"2.  To  have  a  fixed  distinctive  emblem  recognizable  at  a 
distance; 

"3.  To  carry  anna  openly;  and 

"  4.  To  conduct  their  operations  in  accordance  with  the  laws 
and  customs  of  war. 

"In  countries  where  militia  or  volunteer  corps  constitute  the 
army,  or  form  part  of  it,  they  are  included  under  the  denomina- 
tion 'army,'"  ' 

(a)  The  status  of  combatants  is  also  allowed  to  two  classes 
which  engage  in  defensive  hostilities : — 

(1)  The  officers  and  crew  of  a  merchant  vessel  which 
defends  itself  by  force  are  liable  to  capture  as  prisonera 
of  war. 

(2)  With  regard  to  levies  en  masse  much  difference  of 
opinion  existed.  Article  10  of  the  Declaration  of  Brus- 
sels, 1874,  was  adopted  at  the  Hague  Conferences  in 
1899  and  1907,  and  may  be  considered  aa  represent 
a  generally  accepted  position,  namely,  "  The  populat 
of  a  non-occupied  territory,  who,  on  the  approach  of 
enemy,  of  their  own  accord  take  up  arms  to  resist 
invading  troops,  without  having  had  time  to  orj^ 
themselves  in  conformity  with  Article  1  [providing  _ 
responsible  leader,  uniform,  etc.],  shall  be  considered  »' 
belligerents  if  they  carry  arms  openly  and  if  they  respect 
the  laws  and  customs  of  war."  " 

(6)  The   status  of  combatants  is  not  allowable  for   those 
who,  without  state  authorization,  engage  in  aggressive  hoe-  ■ 
tilities. 

'  Appendix,  p.  411.  '  See  Appendix,  p.  4 
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(1)  When  in  the  time  of  war  the  officers  and  crew  of 
a  merchant  vessel  attack  another  merchant  vessel,  they 
are  liable  to  punishment  according  to  the  nature  of  their 
acts,  and  the  state  to  which  they  owe  allegiance  is  only 
indirectly  responsible,  nor  can  they  claim  ita  protec- 
tion. > 

(2)  When  bands  of  men  without  state  authorization 
and  control,  such  as  guerrilla  troops  or  private  persons, 
engage  in  offensive  hostiUties,  they  are  Uable  to  the 
same  treatment  as  above  mentioned. 

(3)  Spies  are  those  who,  acting  secretly  or  under 
false  pretenses,  collect  or  seek  to  collect  information 
in  the  districts  occupied  by  the  enemy,  with  the  inten- 
tion of  communicating  it  to  the  opposing  force,'  Such 
agents  are  not  forbidden,  but  are  liable  to  such  treatment 
as  the  laws  of  the  capturing  army  may  prescribe.  This 
may  be  death  by  hanging,  though  a  spy  ia  always  entitled 
to  a  trial.  The  office  of  spy  is  not  necessarily  dishonor- 
Bble. 

"Soldiers  not  in  disguise  who  have  penetrated  into 
the  zone  of  operations  of  a  hostile  army  to  obtain  in- 
formation are  not  considered  spies.  Similarly,  the  fol- 
lowing are  not  considered  spies:  soldiers  and  civilians, 
carrying  out  their  mission  openly,  charged  with  the 
delivery  of  dispatches  destined  either  for  their  own 
army  or  for  that  of  the  enemy.  To  this  class  belong 
likewise  individuals  sent  in  balloons  to  deliver  dis- 
patches, and  generally  to  maintain  communication  be- 
tween the  various  parts  of  an  army  or  a  territory,"" 

103.     Ifoncombatants 
bncombatants  include  those  who  do  not  participate  in 
liostilitiea.    In  practice  this  status  is  generally  conceded 
I  Appendix,  pp,  367,  410.  '  Appendix,  p.  410. 
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to  women,  children,  clergy,  scientists,  artists,  professional 
men,  laborers,  etc.,  who  make  no  resistance,  whether  subjects 
of  the  state  or  not.  These  are,  of  course,  liable  to  the  hard- 
ships consequent  upon  war. 

(a)  When  the  armed  forces  of  one  state  obtain  authority 

over    territory     previously    occupied     by     the 

cambftMDtB       other  state,  the    noncombatant    population  is 

within  a  terri-    f^^g  fp^^  ^[|  violence  or  constraint  other  than 

tory  under  i     i  .  mi 

control  oi  slu      that    required    by    military    necessity.     They 

onBBiy.  are  liable,  however,  to    the   burdens  imposed 

by  civilized  warfare. 

I       (ft)  Subjects  of  one  of  the  belligerent  states  sojourning 

]  within  the  jurisdiction  of  the  other  were  in  early  times 

f  detained  as   prisoners.    While  Grotius    (1625) 

•ubjBota  of  one  allows  this  on  the  ground  of  weakening  the 

bBiiigoront        forces  of  the  enemy.i   and  while  Ayala  had 

■Uts  within  the 

jnriidicUon  o(  earlier  (1597)  sanctioned  it,^  Bynkershoek,  writ- 
the  other.  j^g  j^  1737^  mentions  it  as  a  right  seldom  used. 
The  detention  of  English  tourists  by  Napoleon  in  1803  was 
not  in  accord  with  modern  usage.  During  the  eighteenth' 
century,  the  custom  was  to  secure,  by  treaty  stipulation,  a 
fixed  time  after  the  outbreak  of  hostilities  during  which 
enemy  subjects  might  withdraw.  While  similar  provision* 
are  inserted  in  many  treaties  of  the  nineteenth  century,  the 
practice  may  be  said  to  be  so  well  established  that,  in  absenci' 
of  treaty  stipulations,  a  reasonable  time  would  be  allo^^fi 
for  withdrawal.  A  large  number  of  treaties  of  the  nini- 
teenth  century  have  provisions  to  the  effect  of  Article  XX\  1 
of  the  treaty  between  the  United  States  and  Great  Britai' 
of  1794:  "The  merchants  and  others  of  each  of  the  t"' 
nations  residing  in  the  dominions  of  the  other  shall  h.iv 
the  privilege  of  remaining  and  continuing  thdr  trade,  so  lon^ 
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as  they  live  pesiceably  and  commit  no  offense  agEUDst  the 
laws;  and  in  case  their  conduct  should  render  them  sus- 
pected, and  their  respective  Governments  should  think  proper 
to  order  them  to  remove,  the  term  of  twelve  months  from  the 
publication  of  the  order  shall  be  allowed  them  for  that 
purpose,  to  remove  with  their  families,  effects,  and  property." 
This  custom  of  allowing  enemy  subjects  to  remain  during 
good  behavior  has  become  common,  but  can  hardly  be  called 
a  rule  of  internatioual  law.  Persons  thus  allowed  to  remain 
are  generally  treated  as  neutrals,  though  in  the  case  of 
Mcinous  V.  Nigreu  '  it  was  held  that  an  enemy  subject,  resid- 
ing in  England  without  a  license,  could  not  maintain  an 
action  for  breach  of  contract,  though  the  contract  which  had 
been  entered  into  before  the  war  was  valid  and  might  be 
enforced  when  peace  was  restored, 

'  4  Ellis  and  Bkckbura'a  Reports,  217. 
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;  XVIII 
STATUS  OF   PROPERTY  ON  LAWD 

104-     Public  Property  of  the  Enemy 

(o)  Formerly  the  public  property  of  the  enemy,  whatever 
fl  nature,  was  regarded  as  hostUe,  and  liable  to  seizure. 
Practice  of  modern  times  has  gradually  become 
less  extreme,  and  the  attitude  of  the  powers  in 
restoring  the  works  of  art  which  Napoleon  had  brought  to 
Paris  shows  the  sentiment  early  in  the  nineteenth  century. 
Hie  practice  in  regard  to  public  property  of  the  enemy  has 
low  become  fairly  defined. 
The  public  property  of  one  belligerent  state  within  the 
rritory  of  the  other  at  the  outbreak  of  war,  if  real  prop- 
rty,  may  be  administered  during  the  war  for  the  benefit 
[the  local  state;  if  movable,  it  is  liable  to  confiscation. 
forks  of  art,  scientific  and  educational  property,  and  the 
e  are,  however,  exempt.^  The  Treaty  of  August  20,  1890, 
tween  Great  Britain  and  France,  exempts  public  vessels 
nployed  in  the  postal  service. 
(i»)  In  case  one  belligerent  by  military  occupation  acquires 
authority  over  territory  formerly  within  the 
jurisdiction  of  the  other,  the  rules  of  the  Hague 
Conference  of  1907  provide  as  follows: — 

"Art.  53.     An  army  of  occupation  can  only  take  posaessioa  l 
the  cash,  funds,  and  realizable  securities  belonging  strictly  i 
the  State,  depdts  of  arms,  means  of  transport,  stores  and 
'  Appendix,  pp.  356,  416,  419. 
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supplies,  and,  generally,  all  movable  property  of  the  St&te 
which  may  be  used  for  military  operations. 

"  All  appliances,  whether  on  land,  at  aea,  or  in  the  air,  adapted 
for  the  transmiBsion  of  news,  or  for  the  transport  of  peraona  or 
things,  apart  from  cases  governed  by  maritime  law.  depSts  of 
arms  and,  generally,  all  kinds  of  war  material,  even  though  be- 
longing to  private  persons,  may  be  seized,  but  they  must  be  re- 
stored at  the  conclusion  of  peace,  and  indemnities  paid  for  them. 

"Aht.  54.  Submarine  cables  connecting  an  occupied  terri- 
tory with  a  neutral  territory  shall  not  be  seized  or  destroyed 
except  in  the  case  of  absolute  necessity.  They  must  likewise 
be  restored  and  compensation  fixed  when  peace  is  made. 

"Art.  55.  The  occupying  State  shall  be  regarded  only  as 
administrator  and  usufructuary  of  public  buildings,  real  estate, 
forests,  and  agricultural  works  belonging  to  the  hostile  State, 
and  situated  in  the  occupied  country.  It  must  protect  the 
capital  of  these  properties,  and  administer  it  according  to  the 
rules  of  usufruct. 

"Art.  56.  The  property  of  communes,  that  of  religious, 
charitable,  and  educational  institutions,  and  those  of  arts  and 
science,  even  when  State  property,  shall  be  treated  as  privaM 
property. 

"All  seizure  of,  and  destruction,  or  intentional  damage  done 
to  such  institutions,  to  historical  monuments,  works  of  art  or 
science,  is  prohibited,  and  should  be  made  the  subject  of 
proceedings." ' 

tOS.    Real  Property  of  Enemy  Subjects 

The  real  property  of  the  subject  of  one  belligerent  situated 

within  the  territory  of  the  other  belligerent  was  in  early 

times  appropriated  by  the  state;  later  practice  administered  ' 

it  during  the  war,  for  the  benefit  of  the  state;  but  at  present 

it  is  treated  as  the  real  property  of  any  non-hostile  foreigner. 

It  is  generally  conceded  that  real  property  of  the  subjects 

of  either  state  is  unaffected  by  hostile  occupation  by  the 

'  Appendix,  p.  419. 
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forces  of  the  other  state,  except  so  far  as  the  necessities  of 
.warfare  may  require.* 

i  106.     Personal  Property  of  Enemy  Subjects 

(a)  The   movable  property  of  the  subject  of  one  of  the 
belligerent  states  in   the  territory  of  the  other  belligerent 
state  was  until  comparatively  recent  times  appropriated.     In 
the  case  of  Brown  v.  United  States,^  in  1814,  ''he  Supreme 
Court  held  that  the  "existence  of  war  gave  the  right  to  con- 
fiscate, yet  did  not  of  itself  and  without  more,  operate  as 
a  confiscation  of  the  property  of  an  enemy,"  though  it  further 
hdd  that  the  court  could  not  condenm  such  property  unless 
lere  was  a  legislative  act  authorizing  the  confiscation.    Many 
lodem  treaties  provide  that  in  case  of  war  between  the 
Irtiea  to  the  treaties  subjects  of  each  state  may  remain  in 
!  other,  "and  shall  be  respected  and  maintained  in  the 
I  and  undisturbed  enjoyment  of  their  personal  liberty 
i  property  so  long  as  they  conduct  themselves  peaceably 
i  properly,  and  commit  no  oEfense  against  the  laws,"  ^ 
e   most  recent  practice  has  been  to  exempt  personal 
jperty  of  the  subject  of  one  belligerent  state  from  all 
ilestation,  even  though  it  was  within  the  territory  of  the 
ther  at  the  outbreak  of  war.    Of  com«e,  such  property  is 
ible  to  the  taxes,  etc.,  imposed  upon  others  not  enemy 
ibjects. 

In  case  of  hostile  occupation,   the  Hague  Conference  of 
W7  summarized  the  rules  as  follows : — 

'Art.  46.  .  ,  .  Private  property  cannot  be  confiscated. 
'Art.  47,     Pillage  is  formally  prohibited. 
'Art.  48,     If,  in  the  territory  occupied,  the  occupant  col- 
ts the  taxes,  dues,  and  tolU  imposed  for  the  benefit  of  the 
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State,  he  shall  do  so,  aa  far  as  possible,  in  accordance  with  the 

rules  in  existence  and  the  assessment  in  force.  .  .  . 

"Art.  49.     If  .  .  ■  the  occupant  levies  other  money  taxes 

in  the  occupied  territory,  this  can  only  be  for  military  aeceeai' 

ties  or  the  administration  of  such  territory." 
I        Articles  50,  51,  52,  provide  that  burdens  due  to  military 
'   occupation  shall  be  as  equable  aa  possible,  and  that  paymeDt 

shall  be  made  for  requisitions.' 

The  practice  now  is  to  exempt  private  property  so  f ar  b£ 
possible  from  the  consequences  of  hostUe  occupation,  and 
to  take  it  only  on  the  ground  of  reasonable  military  necessity,^ 

With  regard  to  one  particular  form  of  property,  modern 
commercial  relations  as  influenced  by  state  credit  have  beec 
more  powerful  than  theory  or  country.  The  stock  in  th( 
public  debt  held  by  an  enemy  subject  is  wholly  exempt  from 
seizure  or  sequestration,  and  practice  even  demands  thai 
interest  must  be  paid  to  enemy  subjects  during  the  continU' 
ance  of  the  war.^ 

In  case  of  belligerent  occupation,  contributions,  requia 
tions,  and  other  methods  are  sometimes  resorted  to  in  supply 
ing  military  needs. 

(6)  Cantribulvms  are  money  exactions  in  excess  of  taxes. 
Contributions  should  be  levied  only  by  the  general-in-chief. 

(c)  Requisitions  consist  in  payment  in  kind  of  such  arti- 
cles as  are  of  use  for  the  occupying  forces,  as  food,  clothes, 
horses,  boats,  compulsory  labor,  etc.  Requisitions  may  be 
levied  by  subordinate  copmianders  when  there  is  immediate 
need,  otherwise  by  superior  officers.  Such  requisitions  shouU 
not  be  in  excess  of  need  or  of  the  resources  of  the  region. 

Receipts  for  the  value  of  both  contributions  and  requisi- 

'  tions  should  be  given,  in  order  that  subsequent  imposition! 

may  not  be  made  without  due  knowledge,  and  in  order  tlul 
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the  aiifferera   may  obtain   due   reparation   from   their  own 
state  on  the  conclusion  of  peace. 

In  naval  warfare  "requisitions  for  provisions  or  supplies 
for  the  immediate  use  of  the  naval  force  before  the  place  in 
question"  '  are  allowed.  Such  requisitions  may  be  enforced 
y  bombardment  if  necessary.  Contributions,  however,  can- 
not be  exacted  unless  after  actual  and  complete  belligerent 
occupation,  as  by  land  forces.  Contributions  in  the  form  of 
luisom  to  escape  bombardment  cannot  be  levied,  as  in  such 
8  occupation  is  not  a  fact.^ 

(d)  Foraging  ia  resorted  to  in  cases  where  lack  of  time 
makes  it  inconvenient  to  obtain  supplies  by  the  usual  proc- 

8  of  reqtiisition,  and  consists  in  the  actual  taking  of  pro- 
visions for  men  and  animals  by  the  troops  themselves. 

(e)  Booty  commonly  applies  to  military  supplies  seized 
from  the  enemy.  In  a  more  general  sense  it  applies  to  all 
property  of  the  enemy  which  is  susceptible  of  appropriation. 
Such  property  passes  to  the  state  of  the  captor,  and  its  dis- 
poeition  should  be  determined  by  that  state. 

"Confereaces,"  p.  262.  '  Ibid. 
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107.    Vessels 
Vessels  may  be  classed  as  public,  belonging  to  the  state, 

lod  private,  belonging  to  citizens  of  the  state. 
(a)  Public  vessels  of  a  belligerent  are  liable  to  capture 

■tu  Df  pabUe  "■  *°y  P*"^  ^^  ^^  except  in  territorial  waters 
tiiofft  of  a  neutral.  The  following  public  vessels  are, 
""'"■  however,  exempt  from  capture  unless  they  per- 
il some  hostile  act : — 

(1)  Cartel  ships  commissioned  for  the  exchange  of 
prisoners. 

(2)  Vessels  engaged  exclusively  in  non-hostile  scien- 
tific work  and  in  exploration.' 

(3)  Hospital  ships,  properly  designated  and  engaged 
exclusively  in  the  care  of  the  sick  and  wounded,^ 

(6)  Private  vessels  of  the  enemy  are  liable  to  capture  in 
H  at  Bi-  *°y  P'^'^  "'"  ^*  except  in  territorial  waters  of 
iTMrali  of  a  neutral.  The  following  private  vessels  when 
^*'*'""  iimocently  employed  are,  however,  exempt 
a  capture: — 

(1)  Cartel  ships. 

(2)  Vessels  engaged  in  explorations  and  scientific  work, 

(3)  Hospital  ships. 

(4)  Small  coast  fishing  vessels.    This  exemption  is  not 
allowed  to  deep-sea  fishing  vessels.^ 

42fl. 
labana,  175  U.  S.,  677. 
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(5)  Small  boats  employed  in  local  trade. 

(6)  Vessels  of  one  of  the  belligerents  in  the  ports  ol 
the  other  at  the  outbreak  of  hostilities  were  more  often 
allowed  a  specified  time  in  which  to  talte  cargo  and  de- 
part. In  the  war  between  the  United  States  and  Spm, 
1898,  Spanish  vessels  were  allowed  thirty  days  i: 
to  depart  and  were  to  be  exempt  on  homeward  voyage. 
Vessels  sailing  from  Spain  for  the  United  States  porta, 
before  the  declaration  of  war  were  to  be  allowed  to 
continue  their  voyages.^  Spain  allowed  vessels  of  t 
United  States  five  days  in  which  to  depart.^  It  did" 
not  prohibit  the  capture  of  such  ships  after  departure. 
No  provision  was  made  for  vessels  sailing  from  the 
United  States  for  Spanish  ports  before  the  dedan^ 
tion  of  war. 

The  Hague  Convention  of  1907  relative  to  the  Stata 
of  Eiiemy  Merchant  Ships  at  the  Outbreak  of  Hoetili 
TrorUions  rf  ^'^  provided  for  "  a  reasonable  number  ol 
the  Hkffne  days  of  grace"  for  vessels  in  an  enemy  po 
D  BTflnca.  ^j  ^j^g  outbreak  of  hostilities  or  enterii 
an  enemy  port  without  knowledge  of  the  hostilities 
Enemy  merchant  vessels  on  the  sea  ignorant  of  the  out 
break  of  hostilities  may  be  detained  without  compeosa 
tion  or  requisitioned  or  even  destroyed  on  payment  ( 
compensation,  due  care  being  taken  for  security  of  p 
sons  and  papers  on  board. 

These  exemptions  do  not  apply  to  "merchant  i 
whose  build  shows  that  they  are  intended  for  convi 
into  war-ships."  ^ 

In  the  Prize  Law  of  Japan,  1894,  the  following  exenq 
tions  of  enemy's  vessels  are  made: — 

"(I)  Boats  engaged  in  coast  fisheries. 

'  Decree  of  April  23,  1 
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"  (2)  Ships  engaged  exclusively  on  a  voyage  of  scien- 
I  tific  discovery,  philanthropy,  or  religious  mission. 

"(3)  Vessels  actually  engaged  in  cartel  service,  and 

this  even  when  they  actually  have  prisoners  on  board. 

"  (4)  Boats  belonging  to  lighthouaes."  ' 

(c)  The  transfer  of  an  enemy  vessel  to  a  neutral  flag  was 

smetimes  resorted  to  as  a  means  of  changing  the  status  of 

private  vessels  in  anticipation  of  the  outbreak 

neroy  vend     ^f  war.     In  order  to  remove  uncertainty  and  to 

J  ■  neotrai        secure  as  great  freedom  of  commerce  as  possible 

**■  without   unduly   restricting   belligerent   rights, 

he  Declaration  of  London  of  1909  provides: 

"Art.  55.  The  transfer  of  an  enemy  vessel  to  a  neutral 
lag,  effected  before  the  opening  of  hoatilitiea,  is  valid,  unless 
t  is  proved  that  such  transfer  was  made  in  order  to  evade 
he  consequences  which  the  enemy  character  of  the  vessel 
'ould  involve.  There  is,  however,  a  presumption  that  the 
raoafer  is  void  if  the  bill  of  sale  is  nut  on  board  in  case 
he  vessel  has  lost  her  belligerent  nationality  less  than  sixty 
iys  before  the  opening  of  hostihtiea.  Proof  to  the  contrary 
I  admitted. 

"There  is  absolute  presumption  of  the  validity  of  a  transfer 
tected  mure  than  thirty  days  before  the  opening  of  hoatilitiea 

it  is  absolute,  complete,  conforms  to  the  laws  of  the  countries 
oncemed,  and  if  its  effect  is  such  that  the  control  of  the  vessel 
Bd  the  profits  of  her  employment  do  not  remmn  in  the  same 
ands  as  before  the  transfer.  If,  however,  the  vessel  lost  her 
elligerent  nationality  less  than  sixty  days  before  the  opening 
f  hostilities,  and  if  the  bill  of  sale  is  not  on  board  the  capture 
[  the  vessel  would  not  give  a  right  to  compensation."  ^ 

108.    Goods 
i  general  all  public  goods  found  upon  the  seafl  outiiide  of 
,  jurisdiction  are  liable  to  capture.    Works  of  art, 
BTak&hAflhi,  Ctuno-Japaoase,  p.  178.  'Appenilix,  p.  400, 
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hiatorical  and  scientific  collections  are  sometimes  held  to  be 
exempt,  and  probably  would  not  be  captured. 

Private  hostile  property  at  sea  and  not  under  the  flag  ot 
a  neutral  is  liable  to  capture  unless  such  property  consst 
of  vessels,  etc.,  exempt  under  §  107,  (fc). 

Contraband  of  war  under  any  flag,  outside  of  neutral 
territory,  and  destined  for  the  enemy  forces,  ia  liable  to  cap- 
ture. 

Neutral  goods  in  the  act  of  violating  an  established  block- 
ade may  be  captured. 

Previous  to  the  Treaty  of  Paris  in  1856  great  diversity  in 
the  treatment  of  maritime  commerce  prevailed.  This  treaty 
provided  that: — 

"The  neutral  flag  covers  enemy's  goods,  with  the  exception 
of  contraband  of  war,"  and 

"Neutral  goods,  with  the  exception  of  contraband  of  war, 
are  not  liable  to  capture  under  the  enemy's  flag."  • 

Nearly  all  the  important  states  of  the  world  acceded  to 
these  provisions  except  the  United  States  and  Spain,  and 
both  of  these  powers  formally  proclaimed  that  they  would 
observe  these  provisions  in  the  war  of  1898.' 

The  London  Naval  Conference  of  1908-1909  agreed  upon 
twenty-three  articles  relating  to  contraband  of  war.  The 
Declaration  of  London,  made  at  the  conclusion  of  this  Con- 
ference, mentions  these  articles,  and  defines  more  fully  than 
hitherto  the  status  of  goods  upon  the  sea  in  time  of  war.' 

109.    Submarine  and  Wireless  Telegraph 

(a)  The  position  of  submarine  telegraphic  cables  I 
recent  years  become  of  great  importance.  Such  a  ( 
easily  becomes  an  instrument  of  value  in  carrying  c 

'  Appendix,  p.  379. 

*  U.  S.  ProclamatioD.  April  26,  1898i  Spain.  Decree  of  April  23,  ia| 

■  Appendix,  pp.  463-458, 
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Operations  of  war.  A  convention  of  representatives  of  the 
important  states  of  the  world  met  at  Paris  in  1884,  and 
ittbnurinB  agreed  upon  rules  for  the  protection  of  sub- 
MlogiiphiB  marine  cables.^  Article  XV  of  this  conven- 
"  '*"  tJon   announces  that  "It  is  understood  that 

the  stipulations  of  this  convention  shall  in  no  wise  affect 
Jie  liberty  of  action  of  belligerents." 

The  treatment  of  submarine  cables  in  time  of  war  as  detei^ 
nined  by  opinions,  proclamations,  etc.,  seems  to  establish 
;hat 

(1)  Submarine  telegraphic  cables  between  points  within 
ihe  territory  of  an  enemy  or  between  a  point  within  the  ter- 
ratory  of  one  belligerent  and  a  point  within  the  territory  of 
the  other  belligerent  are  liable  to  auch  treatment  as  the 
exigencies  of  war  may  determine.  I 

(2)  Submarine  telegraphic  cables  between  a  point  within  i 
ihe  territory  of  an  enemy  and  a  point  within  the  territory  of  J 
I  neutral  are  liable  to  interruption  within  the  enemy's  juris-/,' 
iiction.  I' 

(3}  Submarine  telegraphic  cables  between  a  point  within  i 
ihe  territory  of  an  enemy  and  a  point  within  the  territory 
jf  a  neutral  are  liable  to  interruption  outside  of  neutral  juris- 
iction  if  the  cables  are  used  for  war  purposes. 

(4)  Submarine  telegraphic  cables  between  points  within 
leutral  territories  are  not  liable  to  interruption. 

Submarine  telegraphic  cables  between  a  point  within  the 
erritory  of  an  enemy  and  a  point  withm  the  territory  of  a 
eutral  may  be  liable  to  interruption  on  the  high  seas  if  used 
ir  war  purposes.^    It  is  generally  held  that  such  interruption 

'Treaties  U.S.,  p.  1176  0. 

'Captain  C.  H.  Stockton.  "Submarine  Telegraph  Cables  in  Timo  c4 
ar."  Proceed.  U.  8.  Naval  Inst.,  Vol.  XXIV,  p.  451. 
See  discuaaion,  Wilson.  "Sabmarine  Telffiraphic  Cablea  in  their  Intcr- 
tional  Relations,"  Lectufes  U.  S.  Naval  War  Colleffe,  1901;  alwi  "The 
nort  of  the  Inter- Departmental  Committee  on  Cable  Com  mi  i  n  ication " 
Britifih  Parliament,  March,  1902. 


258  INTERNATIONAL  LAW 

renders  the  belligerent  interrupting  the  cable  service,  to  b 
extent  liable. 

The  Convention  of  The  Hague  in  1907  respecting  the  t 
toms  and  Laws  of  War  on  Land  provided: 

"Abt.  54.  Submarine  cables  connecting  an  occupied  te 
ritory  with  a  neutral  territory  shall  not  be  seized  or  destroyt 
except  in  the  case  of  absolute  necessity.  They  must  likei^ 
be  restored,  and  compensation  fixed  when  peace  is  made."  ■ 


>,  (6)  The  wireless  telegraph  has  also  become  in  recent  3 
ui  important  factor  in  war.  There  ha^  been  an  attempt  i 
extend  to  wireless  communication  analogot 
JJ^^"^  rules  to  those  applied  to  submarine  cables,  bi 
these  are  not  suiEcient  in  all  cases.*  Under  tl 
Berlin  Convention  of  November  3,  1906,  states  assumed 
measure  of  control  over  wireless  telegraphy.  A  corres] 
ing  responsibility  must  be  assumed.  Russia  on  Aprili 
1904,  declared  in  a  note  addressed  to  the  foreign  states 


ipoj 
idefl 


"that  the  lieutenant  of  Hia  Imperial  Majesty  in  the  Far  | 
has  just  made  the  following  declaration: 

"'In  case  neutral  vessels,  having  on  board  correspondtn 
who  may  communicate  war  news  to  the  enemy  by  means  0 
improved  apparatus  not  yet  provided  for  by  existing  conven 
tions,  should  be  arrested  off  the  coast  of  Kwantung  or  withi 
the  zone  of  operations  of  the  Russian  fleet,  such  correspondent 
shall  be  regarded  as  spies,  and  the  vessels  provided  with  win 
less  telegraph  apparatus  shall  be  seized  as  lawful  prize.'" 

Objection  was  immediately  made  to  the  treatment  of  J 
respondents  as  spies,  but  no  objection  was  made  to  thftfl 
zure  of  the  wireless  apparatus  as  prize. 

The  Hague  Convention  of  1907  respecting  R^ts  | 
Duties  of  Neutral  Powers  also  provides  that: 

'  Scholi,  "DrahtloK  Telegraphie  vind  Neutralitat," 


"Art.  ni.     Belligerents  are  likewise  forbidden  to; 

"  (a)  Erect  on  the  territory  of  a  neutral  Power  a  wireless 
telegraphy  station  or  other  apparatus  for  the  purpose  of  com- 
municating with  belligerent  forces  on  land  or  sea; 

"  (i>)  Use  any  installation  of  this  kind  established  by  them 
before  the  war  on  the  territory  of  a  neutral  Power  for  purely 
mihtary  purposes,  and  which  has  not  been  opened  for  the  serv- 
ice of  public  messages.  .  .  . 

"Art.  VIII.  A  neutral  Power  is  not  called  upon  to  forbid 
or  restrict  the  use  on  behalf  of  the  belligerents  of  telegraph  or 
I  telephone  cables  or  of  wireless  telegraphy  apparatus  belonging 
I  to  it  or  to  companies  or  private  individuals." ' 

_  While  the  law  in  regard  to  wireless  communication  is  not 
itled  yet  certain  principles  seem  to  be  recognized, 
,  A  belligerent  may  regulate  or  prohibit  the  use  of  wire-  I 
B  telegraph  within  the  area  of  operations.  ' 

.  Unneutral  use  of  wireless  telegraph  on  board  a  neutral 
jel  makes  the  vessel  liable  to  the  penalty  for  unneutral 


.  The  wireless  apparatus  is  similarly  liable  to  penalty, : 
lay  be  confiscated  or  sequestrated. 
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COHDUCT   OF  HOSTILITIES 

110.    Belligerent  Occupation 
I  This  was  defined  by  the  Institute  of  International  Law, 
t  Oxford  in  1880,  as  followa:— 

"A  territory  is  considered  to  be  occupied,  when,  as  the  result 
I  its  invasion  by  an  enemy's  force,  the  State  to  which  it  be- 
1  has  ceased,  in  fact,  to  exercise  its  ordinary  authority 
nhin  it,  and  the  invading  State  is  alone  in  a  position  to  main- 
n  order.     The  extent  and  duration  of  the  occupation  are  de- 
termined by  the  limits  of  space  and  time  within  which  thifl 
st&tfi  of  things  exists." 

In  the  Hague  Convention  of  1907  it  is  stated  that: 

"AsT.  XLII.  Territory  ia  considered  occupied  when  it  is 
actually  placed  under  the  authority  of  the  hostile  army. 

"The  occupation  applies  only  to  the  territory  where  such 
authority  is  established,  and  in  a  position  to  assert  itself. 

"  Art.  XLIII.  The  authority  of  the  legitimate  power  hav- 
ing actually  passed  into  the  hands  of  the  occupant,  the  latter 
shall  take  all  steps  in  his  power  to  reestablish,  and  insure, 
M  far  as  possible,  public  order  and  safety,  while  respecting, 
irJesa  absolutely  prevented,  the  laws  in  force  in  the  country."  ^ 

I     (a)  TTie  sovereignty  of  the  occupied  territory  does  not 
[pass  to  the  occupjdng  state,  but  only  the  right  to  exercise 

'  For  the  diacusmon  o(  the  taws  and  custoniB  of  war.  at   the   Uagm 
Patce  Conference,  aee  HoUs,  134  tt  uq.,  and  Higgina,  p.  256  e(  icf. 
'  See  Appendix,  pp.  417-418. 
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'  the  authority  necessary  for  safety  and  operations  of  war. 
'  Belligerent  occupation  was  formerly  held  to  carry  with  it 
The  aovereiim-  *''^  right  to  fuU  disposition  of  whatever  ap- 
ty  of  occupied  pertained  to  the  territory.  During  the  nim- 
tarr  taty.  teenth  Century  it  was  given  a  clearer  definition. 

Belligerent  occupation  is  a  fact  impairing  the  usual  jurisdic- 
tion, but  it  does  not  transfer  sovereignty. 
I     (6)  In  general  the  civil  laws  of  the  invaded  state  continue 
]  in  force  in  so  far  as  they  do  not  affect  the  hostile  occupaot 
unfavorably.     The    regular    judicial    tribunals 
( inTMM^u     continue  to  act  in  cases  not  affecting  the  mili- 
tary occupation.    Administrative  officers  con- 
,  tinue  to  perform  their  functions  m  absence  of  orders  to  the 
I  contrary,  though  of  course  purely  political  ofBcers  would  I* 
1  limited  in  the  exercise  of  their  functions;  e.g.  re^trars  o( 
marriages,  births,  and  deaths  might  act  as  usual,  while  the 
',  authority  of  a  governor  might  be  suspended.    There  is  no 
A  doubt  that  the  freedom  of  the  press  cannot  be  claimed,  as  this 
I   might  bring  grave  consequences  upon  the  occupying  force. 

(r)  The  belligerent  occupant  may  destroy  or  appropriate 

I  pubhc  property  which  may  have  a  hostile  purpose,  as  forts, 

Public  uid         arms,  armories,  etc.    The  occupying  force  may 

(  privata  enjoy    the    income    from    the    public   sources, 

I  property.  Strictly  private  property  should  be  inviolaWe, 

except  so  far  as  the  necessity  of  war  requires  contrary  actioiL 

"Aht.  LIII.  An  army  of  occupation  can  only  take  possefr 
eion  of  cash,  funds,  and  realizable  securities  which  are  strict!; 
the  property  of  the  State,  depflts  of  arms,  means  of  transport, 
stores  and  supplies,  and,  generaOy,  all  movable  property  be- 
longing to  the  State  which  may  be  used  for  military  operations. 

"  All  apphances,  whether  on  land,  at  sea,  or  in  the  air,  adapted 
for  the  transmission  of  news,  or  for  the  transport  of  persons  or 
things,  exclusive  of  cases  governed  by  naval  law,  depAts  of 
arms,  and,  generally,  all  kinds  of  ammunltioD  of  war,  may  be 
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ixed,  even  if  they  belong  to  private  iDcLividuals,  but  must  be 
stored  and  compenaation  fixed  when  peace  is  made." ' 

The  invader  is  bound  to  give  such  measure  of  protection 
)  the  inhabitants  of  the  occupied  territory  as  he  is  able.^ 

Belligerent  occupation  begins  when  an  invaded  territory 
.  effectively  held  by  a  military  force. 

11  f.     Forbidden  Methods 

In  the  conduct  of  hostilities  certain  methods  of  acUon    | 
ad  certain  instruments  are  generally  forbidden,  [ 

Deceit  involving  perfidy  is  forbidden,^    As  there  are  certain    f 
jnventional  agreements  held  to  exist  even  between  enemies,  ' 
iolations  of  these  agreements  remove  from  the  violator  the 
rotection  of  the  laws  of  war. 

On  land  it  is  not  permitted 

t(o)  To  employ  poison  or  poisoned  weapons; 
(6)  To  kill  or  wound  treacherously  individuals  belonging 
he  hoatlie  nation  or  army; 
"  (c)  To  kill  or  wound  an  enemy  who,  having  laid  down  his 
rms,  or  having  no  longer  means  of  defense,  has  surrendered  at 
iscretion ; 
"  (d)  To  declare  that  no  quarter  will  be  gjven; 
"  (c)  To  employ  arms,  projectiles,  or  material  calculated  to 
ause  unnecessary  suffering ; 
"  (/)  To  make  improper  use  of  a  flag  of  truce,  of  the  national 
ag,  or  of  the  military  insignia  and  uniform  of  the  enemy,  as 
'ell  as  the  tiistinctive  badges  of  the  Geneva  Convention; 
"(g)  To  destroy  or  seize  the  enemy's  property,  unless  such 
estmction  or  seizure  be  imperatively  demanded  by  the  neces- 
ties  of  war; 

"(A)  To  declare  abolished,  suspended,  or  inadmissible  in  a 
>urt  of  law  the  rights  and  actions  of  the  nationals  of  the  hos- 
party. 


fcpartv. 
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"  A  belligerent  ia  likewise  forbidden  to  compel  the  nationals 
of  the  hostile  party  to  take  part  in  the  operations  of  war  di- 
rected agmnst  their  own  country,  even  if  they  were  in  the 
belligerent's  service  before  the  commencement  of  war."  ' 

"The  bombardment  by  naval  forces  of  undefended  ports, 
towns,  villages,  dwellings,  or  buildings  ia  forbidden. 

"A  place  caanot  be  bombarded  solely  because  automatic 
submarine  contact  mines  are  anchored  off  the  harbour."^ 

Undefended  towns  may  be  bombarded  if  they  refuse  rea- 
sonable requisitions  for  supplies  necessary  for  the  immediate 
I  use  of  the  naval  force  but  not  for  failure  to  make  money 
'  contributions.^    Provisions   for    protection   of   non-military 
buildings,  monuments,  etc.,  have  been  made.* 

While  the  use  of  false  colors  in  naval  war  is  not  yet  for- 
bidden, when  summoning  a  vessel  to  lie  to,  or  before  firing 
a  gun  in  action,  the  national  colors  must  be  displayed.  The 
use  of  the  conventional  flag  of  truce,  a  white  flag,  or  of  the 
hospital  flag,  red  cross  on  white  ground,  to  cover  military 
operations  or  supplies  is  forbidden.*  Stratagems,  such  as 
feigned  attacks,  ambush,  and  deceit  not  involving  perfidy 
are  allowed.^ 

By  the  declaration  of  the  Hague  Conference  of  1899i 
DeeiBTBtioiii  of  "  ^^^  contracting  parties  agree  to  prohibit,  for 
tfaeHa«na  a  term  of  five  years,  the  launching  of  projec- 
OonfereDcaa.  j^jj^g  ^^^  explosives  from  balloona  or  by  other 
new  methods  of  a  similar  nature."  ' 

The  declaration  was  renewed  at  the  Hague  Conference  d 
1907  to  extend  to  the  close  of  the  Third  Conference, 

There  was  also  an  agreement  in  1899  "to  abstajn  from  the 
use  of  bullets  which  expand  or  flatten  easily  in  the  human 
body." 

'  Appendix,  p.  415.  'Scott,  "ConterenceB,"p.  260. 

'  Ibid.,  p.  261.  'Appendix,  pp.  415-416.       ■" 


•Appendix,  pp.  415,430.  'Appendix,  p.  415. 

•  Holla,  "  Hague  Peace  Conference,    93  el  leq.,  i5i 
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lis 'Conference  of  ISiW  nlso  (ifildnni  HRrtiiml  tht« 
t  of  projectiles,  the  object  of  which  in  tho  ilitTuHioit  uf 
iBphyxiatiog  or  deleterious  gases."  ' 
The  Hague  Conventioo  of  1907  providiHl: 
"Art.  L     It  is  forbidden: 

"1.  To  lay  uaanchored  automatic  contaot  niinoM,  rx(t(i]]t 
when  they  are  ao  constructed  as  to  liecoiiio  hamilcMM  oiio  liuiir 
at  moat  after  the  person  who  laid  them  coaneH  to  control  thnin ; 
"2.  To  lay  anchored  automatic  contact  minoo  which  do  not 
become  harmless  as  soon  as  they  have  broken  looHO  from  thi'lr 
-jnoorings; 

I     "3.  To  use  torpedoes  which  do  not  Iwcomo  horiiilniM  v/Umi 
Hiey  have  missed  their  mark. 

"Aht.  II.  It  is  forbidden  to  lay  automatic  conlifst  mUim 
olT  the  coast  and  port^  of  the  enemy,  with  Iho  Hole  ohjiict  uf 
intercepting  commerda!  shipping."  ^ 

Retaliation,  devoBtation,  refuwl  of  qnaritf,  ami  f/tiwr 
e  methods  once  rcsort«d  to  are  lum  fffftuvniiy  Ufti^UU^u, 
«pt  aa  puniflhmait  for  violation  of  the  lawK  'A  WHe. 
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ever,  as  such  action  had  then  come  to  be  regarded  as  piracy 
by  many  -Htates.  Privateering  of  any  kind,  as  Kent  s^d, 
"under  all  the  restrictions  which  have  been  adopted,  is  very 
liable  to  abuse.  The  object  is  not  fame  or  cbivalric  warfare, 
but  plunder  and  profit.  The  discipline  of  the  crews  is  not 
apt  to  be  of  the  highest  order,  and  privateers  are  often  guilty 
of  enormous  excesses,  and  become  the  scourge  of  neutral 
commerce.  ,  .  .  Under  the  best  regulation.^,  the  business 
tends  to  blunt  the  sense  of  private  right,  and  to  nourish  a 
lawless  and  fierce  spirit  of  rapacity."  '  The  granting  of  let- 
ters of  marque  to  private  persons  of  either  of  the  belligerent 
states  was  attended  with  grave  evils,  and,  by  the  Declara- 
tion of  Paris,  1856, "  Privateering  is,  and  remains,  abolished."' 
This  declaration  was  agreed  to  by  the  leading  states  of  the 
world,  with  the  exception  of  the  United  States,  Spain,  Mexico, 
Venezuela,  and  China.  In  the  Spanish-American  War  of 
1898  the  United  States  formally  announced  that  it  would 
not  resort  to  privateering.^  Spain,  while  maintaining  her 
right  to  issue  letters  of  marque,  declared  the  intention  to 
organize  for  the  present  {May  3,  1898)  a  service  of  "auxiliary 
cruisers  of  the  navy."  The  importance  of  the  subject  of 
privateering  is  now  largely  historical,  as  it  is  doubtful  whether 
any  civilized  state  would  resort  to  this  method  of  carrying 
OQ  maritime  war. 

113.    VolantarjT  and  Auxillaiy  Navy 

(a)  The  relationship  of  private  vessels  to  the  state  in 
time  of  war,  which  had  been  settled  by  the  Declaration  of 
The  oTMnita-  ^^^^  i"  1856,  was  again  made  an  issue  by  the 
tlon  of  B  -ruirm-  act  of  Prussia  in  the  Franco-German  War.  By 
toM  a»»y.  ^  decree  of  July  24,  1870,  the  owners  of  vessels 
were  invited  to  equip  them  for  war  and  place  them  under 
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naval  discipliue.    The  officers  and  crews  were  to  be 
ished  by  the  ownera  of  the  vessels,  to  wear  naval  uniform, 
sail  under  the  North-German  flag,  to  take  oath  to  the 
ides  of  war,  and  to  receive  certain  premiums  for  capture 
W  destruction  of  the  enemy's  stups.    The  French  authorities 
complained  to  the  British  that  this  was  privateering  in  dis- 
guise and  a  violation  of  the  Declaration  of  Paris.    The  law 
officers  of  the  crown  declared  that  there  was  a  "  substantial 
difference"  between  such  a  volunteer  navy  and  a  system  of 
irivateering,  and  that  the  action  of  Prussia  was  not  contrary 
the  Declaration  of  Paris.    With  this  position  some  authori- 
agree,  while  others  dissent.'     The  weight  of  the  act  as 
precedent  is  less  on  account  of  the  fact  that  no  ships  of  this 
tvy  ever  put  to  sea.    The  similar  plan  of  Greece  for  a 
lunteer  navy  in  1897  was  never  put  into  operation.^ 
Russia,  in  view  of  possible  hostilities  with  England  in 
1878,  accepted  the  offer  of  certain  citizens  to  incor- 
ite  into  the  navy  during  the  war,  vessels  privately  pur- 
and  owned.    Vessels  of  this  character  are  still  num- 
bered in  the  "volunteer  fleet,"  and  though  privately  owned 
and  managed  are,  since  1886,  under  the  Admiralty.    These 
may  easily  be  converted  into  cruisers,  and  are,  so  far 
possible,  favored  with  govermnent  service.    There  seems 
be  little  question  as  to  the  propriety  of  such  a  relationship 
Btween  the  state  and  the  vessels  which  may  be  used  in  war. 
(b)  Still  less  open  to  objection   is  the  plan  adopted  by 
at  Britain  m  1887  and  by  the  United  States  in  1892,  by 
^^  ^         which  these  govenunents,  through  agreementa 
Bkt  with  certain  of  their  great  steamship  Unes,  can 

hire  or  purchase  at  a  fixed  price  specified  vessels 
use  in  case  of  war      The  construction  of  such  vessels  is 
ibject  to  govermnent  approval,  and  certain  subsidies  are 
ited  to  these  companies.    In  time  of  war  both  officers 
■  HaD,  p.  fi27.  '  R.  D.  I.,  IV,  695. 
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and  men  must  belong  to  the  public  forces.  The  plans  of 
Russia,  Great  Britain,  and  the  United  States  have  met  with 
little  criticism.' 

The  method  of  conunisaioning  auxiliary  vessde  has  given 
rise  to  much  discussion,  particularly  during  the  Russo- 
Japanese  War  in  1905.  Certain  states  contend  that  the 
conversion  of  a  merchant  ship  into  a  war  ship  should  not  be 
permitted  on  the  high  sea.  Other  states  take  the  opposite 
position.  The  Hague  Conference  of  1907,  as  the  London 
Naval  Conference  of  1908-1909,  was  unable  to  reach  an  agree- 
ment as  to  the  matter  of  conversion  of  merchant  ships  mto 
war  ships  on  the  high  seas. 

There  ia,  however,  a  general  recognition  of  the  necesaty 
for  control  of  a  converted  ship  by  direct  authority  of  the 
state  whose  flag  it  bears.  Such  a  ship  should  also  have  the 
external  marks  of  a  war  ehip  and  should  observe  the  law 
and  customs  of  war,  and  the  belligerent  making  such  con- 
version should  immediately  make  it  public* 

114.    Capture  and  Ransom 
For  more  than  one  hundred  years  the  capture  of  private 
property  at  sea  has  been  regarded  with  disfavor  both  on  the 
continent  of  Europe  and  in  America. 

(a)  The  attitude  of  the  United  States  is  shown  by  the 
provision  in  the  Treaty  with  Prussia  of  1785,  whereby  mer- 
chant vessels  of  either  state  are  to  pass  "free 
from  EaptuTB      and  Unmolested,"  *    John  Quincy  Adams,  in 
o(priv«t8  1823,  asked  England,  France,  and  Russia  to 

"  exempt  hostile  private  property  from  capture. 
The  proposition  was  not  accepted.*  The  United  States  with- 
held its  approval  of  the  Declaration  of  Paris  of  1856  because 
private   property  was   not    exempted  from   capture.    Tlie 

'  See  Act  of  May  10,  1892;  27  U.  S.  Sts.  at  Large,  27. 

'  For  Convention  of  1907  see  Scott,  "ConferenceB."  p.  246, 

•Treatieaof  U.  S,,  pp.  905,  906.  '7  Moore,  S  1198. 
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lutioQ  in  the  United  States  House  of  Representatives 
GUlett  of  Massachusetts,  of  April  25,  1898,  exempting 
merchant  ships  from  capture,  failed  to  pass,  the  argument 
being  advanced  that  Spain  had  shown  a  lack  of  reciprocity. 
On  April  28,  1904,  the  United  States  Congress  passed  a 
resolution  favorable  to  the  exemption  of  innocent  private 
property  at  sea.    States  in  practice  have  attempted  to  intro- 
duce the  principle  of  exemption  of  private  property  from 
capture,  as  at  the  inception  of  the  Franco-German  War  in 
1870.    The  American  delegates  to  the  Second  Peace  Confer- 
ence at  The  Hague  strenuously  endeavored,  but  without  suc- 
«S8,  to  induce  the  powers  represented  to  exempt  private 
iperty  at  sea  from  capture. 
Within  recent  years  declarations  and  regulations  have 
HI  provided  that  in  case  of  capture  of  a  merchant  vessel 
officers  and  crew  might  be  made  prisoners  if  they  were 
'  training   or    enrollment  immediately  available  for  the 
ival  service  of   the  enemy.'    Some  might  be  detained  as 

Others  should  be  released. 
Passengers  on  such  vessels  should  be  treated  with  con- 
ieration  and  landed  at  a  convenient  port.^ 
(6)  Capture  is  complete  when  the  hope  of  recovery  has 
and  surrender  has  taken  place.  It  was  long  held 
that  twenty-four  hours  of  possession  consti- 
tuted valid  capture.  In  earlier  times  the  cap- 
was  complete  when  the  property  seized  was  brought 
tin  the  firm  possession  of  the  captor,  as  within  a  camp, 
fleet,  ete.  This  rule  seems  to  be  more  equitable,  as 
I  effective  possession  is  a  better  ground  than  the  lapse  of 
time. 

The  evidence  of  intention  to  capture  must  be  shown  by 
some  a<t,  such  as  the  placing  of  a  prize  crew  or  prize  master 
^board  a  captured  vessel,  though  the  vessel  has  been  held 
H      'JiQMneaeRegulBtioae,  1904,  Art.50.  '  Ibid.,  Art.  m. 
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to  be  under  the  control  of  the  captor,  even  when  by 
of  the  weather  no  one  has  been  placed  on  board,^ 

(c)  The  captor  should  bring  his  prize  into  port  for 
dication  by  the  court.  The  title  to  the  prize  inmn 
Oaptnred  "^^^  ^  ^^^  state,  and  is  to  be  disposed  of  m 
To<»oi  a*  by  atate  authority.  However,  an  enemy's  vi 
'  *"*""  sel  may  be  destroyed  when  it  is  no  longer  s( 
worthy,  when  it  impedes  unduly  the  progress  of  the  capti 
ing  force,  when  its  recapture  is  threatened  by  the  enen 
when  the  capturing  force  is  unable  to  place  a  sufficient  pri 
crew  on  board  without  inapairing  too  much  its  own  efficient 
and  when  a  port  of  the  capturing  force  to  which  the  pri 

,  may  be  brought  is  too  far  away.^  The  United  Stat«s,  in  tl 
War  of  1812,  directed  its  officers  to  destroy  all  the  enemj 
vessels  captured,  unless  very  valuable  and  near  a  port.  H 
was  necessary  on  account  of  its  lack  of  forces.^  J 

(d)  Sometimes  the  origin^  owner  is  aUowed  to  raa 
by  repurchase  property  which  has  been  captured.  In 
Praetica  la  *'^^  ''^^  transaction  is  embodied  in  a  "  ra; 
reprd  to  bill,"  by  which  the  master  agrees  that  the  M 
'''"°™'  will  pay  to  the  captor  a  certain  sum  of 
A  duplicate  copy  of  this  bill  serves  as  a  safe-conduct  foff 
ransomed  vessel  so  long  as  there  is  no  departure  frcm 
terms  in  regard  to  the  course  to  be  sailed,  the  ports  t 
entered,  the  time  of  sailing,  etc.  The  contract  is  not 
lated  when  the  ransomed  vessel  is  driven  from  her  cO 
by  stress  of  weather  or  by  circumstances  beyond  her  ci 

The  captor  takes  from  the  captured  vessel  a  hostaga 
the  fulfillment  of  the  ransom  contract.    Should  the  capl 
vessel  be  taken  with  the  hostage  and  ransom  bill  on 
by  a  vessel  of  the  enemy,  the  ransom  bill  is  discharged, 
captor  may  bring  suit  in  the  courts  of  the  captured  v\ 

'The  "Grothis."  9  Cr.,  358,  370. 

»8ee  rulea  of  the  "last,  of  Int.  Law."  1882;  "Annuaire,"  1883,  p. 

*See  Sec.  136  (A)  for  destruction  of  neutral  prixes. 
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state  usually,  though  in  England  the  process  is  by  actiuti 
of  the  imprisoned  hostage  to  recover  his  freedom.  Somo  of 
the  Europeaji  states  forbid  the  practice,  others  limit  it,  and 
others,  like  the  United  States,  allow  ransom. 

lis.    PoBtliminium 
(a)  The  word  "postliminium"  is  derived  from  the  Roman 
Law  idea  that  a  person  who  had  been  captured  and  after- 
-nuij^  wards  returned  within  the  boundaries  of  hiH 

pMtiimiiklum  own  state  was  restored  to  all  his  former  nf^ts, 
for  jus  posUiminium  supposes  that  the  captive 
has  never  been  absent.^  The  attempt  to  incoriHwate  this 
fiction  into  international  law  has  obscured  the  fact  for  which 
it  stands.  The  fact  is  that  the  rights  of  an  ownirr  are  hub- 
pended  by  hostile  occupation  or  capture.  Tiitae  rigbtii  revive 
when  the  occupation  or  capture  ceases  to  be  effective.  TIm 
consequences  of  acts  of  the  eaiemy  involving  the  capture 
while  in  the  enemy's  poasession  are  not  necfflwirily  involf* 
dated  if  these  acts  were  within  his  competeoo!  iiy  U)«  IftWti 
recognized  by  civilized  states.  Thus  taxes  paid  rJuriiiK  • 
hostile  occupation  or  petuHies  tor  crime  imprMed  hy  tim 
invader  are  held  to  disduige  the  obGgitioD  m  if  iujptjw^l 
by  the  regular  authorities. 

I  When  the  restonUiaD  of  the  property  or  lerriUtry  wbkti 
I  been  in  the  captor's  pooKaMon  h  at^vxapMuid  try  • 

pa^  other  tbsD  tlie  owner,  the  nwviM  of  mik 

1*  ivoiMrtr  or       toratioQ  riioiild  reeave  proper  mdMOWMnfomt 
[  'o'*^'^-  as  in  other  cms  <d  Mivfae.    U  bmftory  >• 

:«red  throu^  the  codfertl^M  <al  aa  afty,  (Jk  wwMfim 
:  alliance  wiD  cfetoMDe  tfe  oU|iS>'(i(w  of  th«  orteliMl 
»or. 

(e)  lioet  states  have  4t§mtB  ttim  ••  to  tlw  raxtorttiw) 
I  diips,  as  wen  M  oOer  ppepBrty,  m4  Uk  ipwHime  '^  "^ 
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vage.    The   United  States   provides  that  when  any  vea 
or  other  property  already  captured  shall  be  recapturedj  the" 

same  not  having  been  condemned  as  prize  before 
of^BbjM  "''  recapture,  the  court  shall  award  salvage  accord- 
ing to  the  circumstances  of  the  case.  If  the 
captured  property  belonged  to  the  United  States,  salvage 
and  expenses  shall  be  paid  from  the  treasury  of  the  United 
States;  if  to  persons  under  the  protection  of  the  Unite) 
States,  salvage  and  expenses  shall  be  paid  by  them  on  restora- 
tion; if  to  a  foreigner,  restoration  shall  be  made  upon  such 
terms  as  by  the  law  of  his  country  would  be  required  of  ft 
citizen  of  the  United  States  under  like  circumstances  o( 
recapture;  but,  if  there  be  no  law,  it  shall  be  restored  upon 
the  payment  of  such  salvage  and  expenses  as  the  court  may 
order.  But  these  rules  are  not  to  contravene  any  treaty.' 
When  the  original  crew  of  the  vessel  arise  and  take  the 
vessel  from  their  captors,  it  is  called  a  rescue  and  tbp 
crew  is  not  entitled  to  salvage.  When  an  American  ship, 
on  a  voyage  to  London  in  1799,  was  captured  by  the 
French  and  afterward  rescued  by  her  crew,  the  British 
sailors  working  their  passage  to  London  in  the  ship  were 
allowed  sal  vage. - 

While  Prussia  was  in  possession  of  a  portion  of  France 
during  the  Franco-Prussian  War  of  1870,  Prussia  contracted 
with  certain  persons  for  a  sale  of  a  portion  of  the  public 
forests  in  France.  The  purchasers  paid  for  the  pri\'ilege  of 
felling  the  forests,  but  had  not  completed  the  cutting  of  the 
trees  when  the  Prussian  occupation  ceased.  The  purchasers 
clamed  that  they  had  the  right  to  complete  their  contract, 
but  France  maintained  that  her  rights  revived  when  the 
Prussian  occupation  ceased,  and  this  position  was  accepted 
by  Prussia  in  an  additional  article  to  the  treaty  of  peace 
of  December  11,  1871. 

.,  {  4652.  'The  "Two  FrieodB,"  I  C.  Rob,,  271. 
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116.     Prisoners  and  Their  Treatment 

'  (a)  "A  prisoner  of  war  is  a  public  enemy  armed  or 
iched  to  the  hostile  army  for  active  aid,  who  has  fallen 
into  the  handa  of  the  captor,  either  fighting  or 
wounded,  on  the  field,  or  in  the  hospital,  by 
individual  surrender,  or  capitulation.  .  .  .  Citi- 
zens who  accompany  an  army  for  whatever  purpose,  such  aa 
sutlers,  editors,  or  reporters  of  journals,  or  contractors,  if 
captured,  may  be  made  prisoners  of  war,  and  be  detained 
as  such."  "All  persons  who  are  of  particular  and  singular 
use  and  benefit  to  the  hostile  army  or  its  government"  ^  are 
,  Jiable  to  capture.  Levies  en  jnasse  are  now  treated  as  public 
taenemies.  Within  recent  years  persons  who  by  reason  of 
llbeir  trades  or  trying  may  be  of  special  use  to  the  enemy 
'are  included  among  those  liable  to  capture;  as  the  personnel 
of  captured  merchantmen. 

It  is  now  a  fundamental  principle  of  law  that  the  treat- 
ment of  a  prisoner  of  war  is  not  to  be  penal,  unless  the 
penalty  is  imposed  for  some  act  committed  after  his  capture. 
A  prisoner  of  war  is  subject  to  such  restraint  as  is  necessary 
for  his  safe  custody.  A  prisoner  of  war  may  be  killed  while 
attempting  to  escape,  but  if  recaptured  no  punishment  other 
than  such  confinement  as  is  necessary  for  his  safe  keeping 
is  allowable. 

(6)  The  refusal  of  quarter  to  piisonera  of  war  ia  not  now 
allowed.  Those  who  have  violated  the  laws  of  war  or  the 
principles  of  humanity  are  liable  to  retaliation 
**^'^*V°  as  a  measure  of  protective  retribution  only.  It 
"  shall  only  be  resorted  to  after  careful  inquiry 
into  the  real  occurrence,  and  the  character  of  the  nusdeeds 
that  may  demand  retribution."  ^ 


LI. 
: 
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1(c)  "  Prisoners  of  war  may  be  interned  in  a  town,  fortress, 
camp,  or  any  other  locality,  and  bound  not  to  go  beyond 
certMn  fixed  lines;  but  they  can  only  be  coo- 
fined  as  an  indispensable  measure  of  safety  and 
only  while  the  circumstances  which  necessitate  the  measure 
continue  to  exist."  ^ 

(d)  "  The  state  may  utilize  the  labor  of  prisoners  of  war 
according  to  their  rank  and  aptitude,  officers  excepted.  Their 

tasks  shall  not  be  excessive  and  shall  have  noth- 
ing to  do  with  the  military  operations.   .  .  .  The 
wages  of  the  prisoners  shaU  go  towards  improving  their  posi- 
tion, and  the  baJance  shall  be  paid  them  at  the  time  of  their 
release,  after  deducting  the  cost  of  their  maintenance."  ' 

(e)  The  exchange  of  prisoners  of  war  is  a  purely  voluntary 
act  on  the  part  of  the  states  at  war.    This  takes  place  under 

an  agreement  called  a  "cartel."    The  exchaEge 
is  usually  rank  for  rank,  number  for  number, 
value  for  value,  though  it  is  sometimes  necessary  to  agree 
upon  certain  conventionaj  values  when  those  of  the  same  i 
rank  Eire  not  among  the  captives,  as  in  1862,  when  the  United  I 
States  exchanged  a  captain  m  the  army  for  six  privates,  etc.  I 

(J)  Prisoners  of  war  may  be  released  on  parole,  which  is  a 
promise  to  do  or  to  refrain  from  doing  certain  acts  in  con- 
sideration  of   the   grant   of   freedom   in   other 
respects.    The  punishment  for  breach  of  pamli' 
may  be  determined  by  the  court.* 

(g)  The   sick   and   wounded   taken   in   the   field   becoiui' 
prisoners  of  war.     Their  treatment  is  now  generally  deter- 
mined by  the  provisions  of  the  Geneva  Conven- 

***  *f*  tion  of  1906.     This  convention  provides  for  the 

wonnded.  ,  ,  ,  , 

neutralizmg  and  protection  of  hospitals,  ambu- 
lances, and  those  engaged  in  the  care  of  the  sick  and  wounded. 
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and  for  distinctive  marks  for  this  service,  particularly  the 

BedCroes.' 
(A)  The    Hague    Convention   provides  for  a  Bureau  of 
Information   to   answer  inquiries,  to  preserve 
property    found    on    battlefields    or    left    by 
prisoners,  etc.^ 

117.     ITon-hostile  RelatiooE  of  Belligereots 

(o)  In  time  of  war  it  is  nece,5sary  that  belligerents  should 

have  certain  relations  not  strictly  hostile.    Negotiations  are  ■ 

often  opened  under  a  flag  of  truce.  In  regard 
riis  of  trnee.  (^  ^^  ^jjg  Brusa^lg  Code,  Article  43,  with  which 
Article  XXXII  of  the  Hague  Convention  of  1907  respecting 
the  Laws  and  Customs  of  War  on  Land  is  in  practical  accord, 
provides : — 

"An  individual  authorized  by  one  of  the  belligerents  to 
confer  with  the  other  on  presenting  himself  with  a  white  flag, 
accompanied  by  a  trumpeter  (bugler  or  drummer),  or  also  by 
a  flag-bearer,  shall  be  recognized  as  the  bearer  of  a  flag  of  truce. 
He  as  well  as  the  trumpeter  (bugler  or  drummer),  and  the 
flag-bearer,  who  accompanies  him^  shaU  have  the  right  of 
inviolability." 

He  may  be  accompanied,  "  if  necessary,  by  a  guide  and  an 
interpreter."  A  commander  is  not  obliged  to  receive  the 
bearer  of  a  flag  of  truce,  and  may  take  necessary  measures 
to  prevent  injury  on  account  of  his  presence.  He  may  be 
blindfolded,  detained  at  an  outpost,  or  be  put  under  other 
restrictions.  If  the  bearer  take  advantage  of  his  privilege 
to  spy  upon  the  enemy,  he  is  hable  to  treatment  as  a  spy, 
though  he  may  report  such  military  information  as  he  may 
acquire  without  effort  on  his  own  part.  If  a  bearer  present 
elf  during  active  operations,  firing  need  not  necessarily 
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cease,  and  the  bearer  is  liable  to  auch  consequences  as  tus  act  1 
may  bring  upon  himself, 

"In  operations  afloat  the  senior  officer  alone  is  authomed 
to  dispatch  or  to  admit  communication  by  flag  of  truce ;  a  vessel 
in  position  to  observe  such  a  flag  should  communicate  the  faut 
promptly.  The  iiring  of  a  gun  by  the  senior  officer's  vessel  is 
generally  understood  as  a  Tvarning  not  to  approach  nearer.  The 
flag  of  truce  should  be  met  at  a  suitable  distance  by  a  boat  oc 
vessel  in  charge  of  a  commissioned  officer,  having  a  white  flag 
plainly  displayed  from  the  time  of  leaving  until  her  return." ' 

(b)  C^els  are  agreements  made  to  regulate  intercourse 
during  war.    Such  conventions  may  regulate  postal  and  tde- 

graphic  communication,  the  reception  of  flags 
of  truce,  the  exchange  of  prisoners,  the  care  and 
treatment  of  the  same  and  of  the  sick  and  wounded, 

A  cartel  ship  is  a  vessel  sailing  under  a  safe-conduct  for  the 
purpose  of  carrying  exchanged  prisoners.  When  thus  em- 
ployed the  vessel  is  not  subject  to  seizure,  although  this  es- 
emption  does  not  extend  to  a  voyage  from  one  port  to  anotlier 
in  her  own  state  for  the  sake  of  taking  on  prisoners.  The 
immunity  is  lost  if  the  vessel  departs  from  the  strict  Ime  ol 
service  by  engaging  in  ordinary  commerce,  transportation,  or 
hostile  acts.^  Such  a  vessel  may  carry  one  gun  for  the 
purpose  of  salutes. 

(c)  Passports,  safe-conducts,  and  safeguards  are  gomeUtnes 
^ven  in  time  of  war. 

A  passport  is  a  written  permission  given  by  the  belligerent 
government  or  by  its  authorized  agent  to  the  subject  of  the 
PasBDortB  enemy  state  to  travel  generally  in  belligerent 

■kte-cDDdacu.    territory. 

knd  iftlegotrdi.      ^  aafe-conduct  is  a  pass  given  to  an  enemy 
subject  or  to  an  enemy  vessel,  allowing  passage  between  At- 


feed  points.     Safe-conducts  are  grantctl  either  by  the  govern-   ' 
Blent  or  by  the  officer  in  command  of  the  region  within  which 
it  is  effective,' 

A  safeguard  is  a  protection  granted  by  a  commanding 
officer  either  to  person  or  property  within  his  command, 
"Sometimes  they  are  delivered  to  the  parties  whose  persona  ■ 
or  property  are  to  be  protected;  at  others  they  are  posted* 
Upon  the  property  itself,  as  upon  a  church,  museum,  library^l 
public  office,  or  private  dwelling."  ^  When  the  protection  ia 
enforced  by  a  detail  of  men,  this  guard  must  use  extreme 
Eoeasures,  if  necessary  to  fulfill  their  trust,  and  are  themselves 
exempt  from  attack  or  capture  by  the  enemy. 

(d)  A  license  to  trade  is  a  permission  given  by  competent 
authority  to  the  subject  of  that  authority  or  to  another  to 
carry  on  trade  even  though  there  is  a  state  of 
^J""  ***  war.  These  licenses  may  be  general  or  special. 
A  general  license  grants  to  all  the  subjects  of  the 
enemy  state  or  to  all  its  own  subjects  the  right  to  trade  in 
specified  places  or  in  specified  articles.  A  special  license 
grants  to  a  certain  person  the  right  to  trade  in  the  manner 
specified  in  bis  license.  Neutrals  may  receive  a  license  to 
trade  in  lines  which  otherwise  would  not  be  open  to  them. 

A  general  license  is  granted  by  the  head  of  the  state.  A 
special  license  may  be  granted  by  a  subordinate,  valid  in  the 
region  which  he  commands  so  far  as  his  subordinates  are  con- 
cerned. His  superior  officers  are  not  necessarily  bound  by 
his  act,  however.^ 

It  is  held  that  a  license  must  receive  a  reasonable  construc- 
tion. In  general,  fraud  vitiates  a  license;  it  is  not  negotiable 
unless  expressly  made  so;  a  fair  compliance  in  regard  to  the 
terms  as  to  goods  is  sufficient;  a  deviation  from  the  prescribed 
course  invalidates  the  license  unless  caused  by  stress  of 

>2Hallcck,  p.  361. 
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weather  or  by  accident ;  and  a  delay  in  completing  a  voyage 
within  the  specified  time  invalidates  the  license  unless  c&UKd 
by  enemy  or  the  elements.^  When  a  license  becomes  void,  the 
vessel  is  liable  to  the  penalties  which  would  fall  upon  it  if  it 
had  committed  the  act  without  license. 
,  (e)  The  cessation  of  hostilities  for  a  time  is  sometimes 
I  brought  about  by  agreement  between  the  parties  to  the  con- 

1  _         ,      .    flict.    When  this  cessation  is  for  a  temtH>rary  or 
'  Biupenilon  of         .  .  ,11.  c        j 

jiMtdUtiei,  military  end,  and  for  a  short  time  or  within  a 

^^="'  limited  area,  it  is  usually  termed  a  suspensinn 

of  hostilities.  When  the  cessation  is  quite  gen- 
eral, for  a  considerable  time,  or  for  a  political  end,  it  & 
usually  termed  a  truce  or  armistice. 

Acts  of  hostility  done  in  ignorance  of  the  existence  of  tb' 
cessation  of  hostilities  are  not  violations  of  the  agreemiut 
unless  there  has  been  negligence  in  conveying  the  informatioi! 
to  the  subordinates.  Prisoners  and  property  captured  aft*: 
the  cessation  in  a  ^ven  region  must  be  restored.  During  ttii 
period  of  the  truce,  the  commercial  and  personal  intercourse 
between  the  opimsing  parties  is  under  the  same  restrictions  a.- 
during  the  active  hostilities,  unless  there  is  provision  to  ihf 
contrary  in  the  agreement.  The  relative  position  of  the 
parties  is  supposed  to  be  the  same  at  the  end  of  the  truce  as 
at  the  beginning. 

Hall  says:  "The  effect  of  truces  and  like  agreements  is 
therefore  not  only  to  put  a  stop  to  all  directly  offensive  a*'t& 
but  to  interdict  all  acts  tending  to  strengthen  a  belligerent 
which  his  enemy,  apart  from  the  agreement,  would  have  b(¥i: 
in  a  position  to  hinder."  ^  Acts  which  the  enemy  would  m^ 
have  been  in  a  position  to  hinder,  even  in  the  absence  of  a 
truce,  are  not  necessarily  interrupted  by  the  agreement.^ 

The  provisioning  of  a  besieged  place  during  a  truce  has  befn 
the  subject  of  some  difference  of  opinion.    If  the  conditions 

>  HaU,  pp.  554-557.         *  H&U,  p.  S45.  *  2  HalleclL,  349  «(  wg. 
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of  the  truce  are  to  be  fair  to  the  besieged  party,  that  party 
must  be  allowed  to  bring  in  a  supply  of  provisions  equal  to 
the  consumption  during  the  continuance  of  the  truce.'  At 
the  present  time  this  matter  is  usually  provided  for  in  the 
terms  of  the  truce. 

A  true*  or  other  form  of  cessation  of  hostilities,  if  for  a 
definite  time,  comes  to  an  end  by  the  expiration  of  the  time 
limit;  if  for  an  indefinite  time,  by  notice  from  one  party  to 
Uie  other,  or  is  terminated  by  the  violation  of  the  conditions 
by  either  of  the  parties.  A  violation  of  a  truce  by  an  indi- 
vidual renders  him  liable  to  such  punishment  as  his  state  may 
prescribe.^ 

(/)  A  capitulation  is  an  agreement  defining  the  conditione  j 
of  surrender  of  military  forces,  places,  or  districts  within  the  | 
command  of  an  officer.  Such  agreements  are 
purely  miUtary  and  can  have  no  political  force. 
The  capitulation  agreed  upon  between  Generals  Sherman  and 
Johnston,  in  1865,  was  not  sanctioned  because  it  involved 
political  provisions.  By  the  capitulation  of  Santiago,  July, 
1898,  the  American  commander  agreed  to  transport  the 
.  Spanish  troops  to  Spain.  The  conditions  involved  in  a  capitu- 
lation may  vary  greatly,  but  at  the  present  time  it  is  usually 
posabie  to  obtain  the  sanction  of  the  political  authority  be- 
fore entering  upon  an  agreement,  owing  to  the  improved 
methods  of  communication.  It  is  therefore  hardly  probable 
that  the  terms  of  capitulations  will  be  set  aside,  as  in  the  cele- 
brated case  of  El  Arisch,  in  1800.^  Agreemsnta  made  by 
officers  not  possessing  proper  authority  or  made  in  excess  of 
"Mthority,  are  called  sponsions  or  sjA  sjjc  rnti,  and  require 
ratification  or  acceptance  by  the  state  to  render  them  effective.* 
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CHAPTER  XXI 
TERMIHATION   OF  WAR 

118.     Methods  of  Tennination 

War  may  come  to  an  end,  (1)  by  the  complete  submission^ 
of  one  of  the  parties  to  the  conflict  or  by  conquest,  (2)  by  the  ( 
Cessation  of  hostilities  between  the  parties  to  the  conflict,  or  j 
(3)  by  a  treaty  of  peace  duly  concluded.'  ^ 

The  object  of  war  in  early  times  was  often  conquest,  and  the 
Conflict  ended  only  with  the  submission  of  one  of  the  parties. 
This  end  is  at  present  usually  disavowed,  and  the  object  of 
War  is  proclaimed  to  be  some  purpose  that  will  meet  with  as 
little  disapproval  as  possible.^  The  conditions  under  which 
the  war  will  be  brought  to  an  end  will  be  in  some  measure  de- 
termined by  the  object  for  which  the  war  was  undertakeji. 

119.  By  Conquest 
Conquest  in  the  complete  sense,  as  in  the  case  of  the  de- 
beSalio  of  the  Romans,  is  not  now  common.  This  implies  a 
submission  of  one  of  the  parties  without  condition.  There 
have  been  examples  of  absorption  of  the  sovereignty  of  the 
Vanquished  state  in  recent  times,  as  in  the  Prussian  Decree 
q(  September  20,  1866,  by  which  conquered  Hanover,  Hesse, 
Nassau,  and  Frankfort  were  incorporated  into  the  Prussian 
■'Utf .  Similarly,  some  of  the  Italian  states  were  absorbed  by 
tile  kingdom  of  Italy  after  the  Treaty  of  Villafranca,  1859, 
:   md  Madagascar  became  a  part  of  France  in  1896. 
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Conquest  is  held  to  be  complete  when  the  fact  is  evidait  | 
from  actual,  continued,  and  recognized  possession.    M  of 
these  evidences  may  not  be  present  in  a  given  case,  but  it  thf 
intention  and  the  fact  of  the  conquest  and  the  submission  are 
fully  shown,  it  is  sufficient  to  constitute  validity,^ 

120.    By  Cessatioa  of  Hostilities 

Certain  wars  have  terminated  by  the  simple  cessation  ot 
hostilities.     Cases   of   such   termination   are   rare.     Sucii  a 
method  leaves  in  doubt  the  relations  of  the  parties  to  the 
conflict,  and  occasions  inconvenience  to  all  states  which  mity 
have  intercourse  with  the  contestants.     The  war  between 
Sweden  and  Poland  in  1716,  and  also  the  war  between  Fr&EM  J 
and  Spain  in  1720,  came  to  an  end  in  this  way.     The  wif  I 
between  Spain  and  her  American  colonies  ceased  in  1825,  but  | 
no  diplomatic  relations  were  estabhshed  with  them  till  I&IO, 
and  the  independence  of  Venezuela  was  not  recognized  oil 
1850.    After  the   hostilities  Iwtween   France   and  Mexico, 
1862-1867,  no  diplomatic  relations  were  entered  into  tiU  18S1 
It  is  only  fair  to  neutrals  that  a  declaration  of  the  concluaioE 
of  hostihties  should  be  made, 

121.     By  a  Treaty  of  Peace 

War  is  most  often  terminated  by  a  treaty  of  peace,  which  is 
usually  a  diplomatic  agreement  upon  the  manner  of  cessation 
of  hostihties  and  upon  the  conditions  of  the  reestablishmeni 
of  friendly  relations.  In  recent  years  such  treaties  have  often 
been  preceded  by  preliminary  agreements.  These  are  som*^ 
times  preceded  by  an  amaistice  in  order  that  the  tenns  may 
not  be  changed  from  day  to  day  by  the  current  fortunes  o( 
war,  as  was  the  case  in  the  discussions  pending  the  Treaty  of 
Westphalia  in  1648.  No  armistice  was  made  for  faolitatiiig 
1  Case  of  Hesse  Caaael,  Hall,  p.  667. 
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the  Russo-Japanese  peace  negotiations  in  1905.  In  the  war 
between  China  and  Japan,  in  1894-1895,  an  agreement  for  the 
suspen^on  of  hostilities  was  made  on  March  30,  1S95,  but  the 
treaty  of  peace  was  not  signed  till  April  17th,  These  pre- 
liminary agreements  may  sometimes  be  made  through  the 
friendly  offices  of  a  third  power,  as  in  the  protocol  of  August 
12,  1898,  in  regard  to  the  suspension  of  hostilities  between 
Spam  and  the  United  States.  The  ambassador  of  France 
acted  for  SpaJn.'  These  preliminary  agreements  can  be  con- 
cluded only  by  those  persons  delegated  for  the  purpose,  and 
they  are  as  binding  as  any  international  agreement  in  the 
matters  upon  which  they  touch, 

(o)  A  treaty  of  peace  usually  covers,  (1)  the  cessation  of 
hostilities,  (2)  the  subjects  which  have  led  to  war ,2  (3)  agree- 
^^^  ments  for  immunity  for  acta  done  during  the 

«0T«rsdb7  war  without  sufficient  authority  or  in  excess  of 
itTMiyof  authority.  Such  acts  might  otherwise  become 
bases  for  civil  or  criminal  process.  Acts  not 
consequent  upon  the  existence  of  war,  but  such  as  are  action- 
able under  the  ordinary  laws  of  the  state,  as  for  violation  of 
private  contract,  ordinary  debts,  etc.,  are  not  included  unless 
there  is  a  direct  stipulation  to  that  effect.  This  immunity 
18  commonly  called  amnesty.  (4)  Provision  for  the  release 
of  the  prisoners  of  war  is  often  included.  (5)  The  renewal 
of  former  treaties  is  provided  for  in  many  peace  agreements. 
i(6)  Special  provision  may  be  made  for  cession  of  territory, 
indemnity,  boundaries,  or  other  contingent  points.^ 

(6)  A  treaty  of  peace  is  usually  held  to  be  effective  from  the 
date  of  signature,  or  from  the  date  set  in  the  treaty.  Pro- 
Tiaions  fixing  the  time  at  which  hostilities  shall  cease  at 

'  30  U.  S.  Sts.  at  Large,  1742. 

•The  Treaty  of  Ghent,  Dec.  24,  1814,  between  U.  B.  and  Great  Britain 
I  to  B.  marked  exceptioD.     See  Treaties  of  U.  8.,  399;  Wheaton,  "Hiat.  Int. 
I  l«w."  585;  Schuri,  "Henry  Clay,"  I,  pp.  105  el  seq. 
'       ■  Treaty  between  Spain  and  if.  8.,  Dec.  10,  1898 ;  30  U.  a  Sta.  at  Large, 
I7£i- 
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different  points  are  common.  Acts  of  war  committed  after 
the  conclusion  of  peace  or  after  the  official  notice  of  the 
Whan  a.  treaty  termination  of  hostilities,  are  void.^  The  Treaty 
of  poacB  ii        of  Frankfort,  1871,  provides  that  maritime  cap- 

"  '"■  tures  not  condemned  at  the  conclusion  of  the 

war  are  not  good  prize. 

"The  general  effect  of  a  treaty  of  peace  is  to  replace  the 
belligerent  countries  in  their  normal  relation  to  each  other."' 
In  case  of  no  stipulations  to  the  contrary,  the  doctrine  of  vH 
possidetis  applies,  by  which  the  property  and  territory  in  the 
actual  possession  of  either  of  the  belligerents  at  the  conclu- 
sion of  the  war  vests  in  the  one  having  possession. 

Private  rights  suspended  during  the  war  revive  on  the 
conclusion  of  peace.  Though  it  was  once  held  that  debts 
could  be  confiscated  during  war,  this  is  now  nowhere  maio- 
tained.s  In  such  cases  the  obligation  revives  on  the  con- 
clusion of  ireace,  and  by  the  Statute  of  Limitations  the  period 
of  the  war  is  not  reckoned  in  the  time  specified  as  the  period 
at  which  debta  become  outlawed.* 

iCaae  of  Swineherd.  1801,  1  Kent  Com.,  173,  note  (6);  "Sophie, 
Kent  Com.,  174;  6  C.  Rob.,  138.  '  HaU,  p.  558. 

•  Treaties  of  0.  S.,  386.  •  Lawrence,  5  239. 
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3ERENT3. 
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BELUQERENTS. 


(b)  Between  tlie  si 


8  and  Indlvidaals. 


122,    Definition  of  Neutrality 
'     Neutrality  is  the  relation  which  exists  between  states  which  I 
take  no  part  in  the  war,  and  the  belligerents.'    Impartial  ] 
treatment  of  the  belligerents  is  not  necessarily  neutrality. 
The  modem  idea  of  neutrality  demands  an  entire  absence  of 
participation,  direct  or  indirect,  however  impartial  it  may  be. 

123<  Forms  of  Neutrality  and  of  NeutralizatioQ 
The  first  form  of  neutrality  is  what  was  formerly  known 
113  perfect  neutrality,  in  distinction  from  imperfect  neutrality, 
which  allowed  a  state  to  give  to  one  of  the  belligerents  such 
!ud  as  it  might  have  promised  by  treaty  entered  into  before 
and  without  reference  to  the  war.  At  the  present  time  the 
only  neutrality  that  is  recognized  is  perfect,  i.e.  an  entire 
absence  of  participation  in  the  war.  A  second  form  of  neu- 
trality is  commonly  known  as  armed  neutrality.  This  im- 
plies the  existence  of  an  understanding,  on  the  part  of  some 
of  the  states  not  parties  to  the  contest,  in  accordance  with 
which  they  will  resist  by  force  certain  acts  which  a  belligerent 
may  claim  the  right  to  perform.  The  armed  neutralities  of 
February  28,  1780,  and  of  December  16,  1800,  defended  the 
principle  of  "free  ships,  free  goods." ^ 

Neutralization  is  an  act  by  which,  through  a  conventionid  ., 
agreement,  the  subject  of  the  act  is  deprived  of  belligerent 

'  The  "Three  FriendH,"  166,  U.  S.  1,  52.  '  Lawrence,  p.  566, 
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capacity  to  a  specified  extent.    Neutralization  may 

in  various  ways. 

\      (a)  Neutralized  states  are  bound  to  refrain  from  off* 

I  hcstilities,  and  in  consequence  cannot  make  agreements 

may  demand  such  action.    Thus  it  was 

hoBtuities  nized  that  Belgium  itself,  a  neutralized 

torbiddsn  could  not  guarantee  the  neutrality  of  Li 

itM^*^        burg  in  the  Treaty  of  London,  in  1867. 

gium  is,  however,  a  party  to  the  Treaty  <rf 
lin  of  1885,  agreeing  to  respect  the  neutrality  of  the 
State,    This  agreement  "to  respect"  does  not  carry  witi 
the  obligation  to  defend  the  neutrality  of  the  Kongo  Stat 

The  important  instances  of  neutralization  are  those  ao 
upon  by  European  powers.  By  the  declaration  sign 
NeutraUiaUon  Vienna,  March  20,  1815,  the  powers  (Ai 
o(  awitieriand  France,  Great  Britain,  Prussia,  and  R| 
AH  eiginm.  "acknowledged  that  the  general  intereal 
mands  that  the  Helvetic  States  should  enjoy  the  benefl 
perpetual  neutrality,"  and  declared  "that  as  soon 
Helvetic  Diet  should  accede  to  the  stipulations"  present 
her  neutrality  should  be  guaranteed.^  The  Swiss  Conft 
tion  acceded  on  May  27,  1815,  and  the  guaranteeing  pa 
gave  their  acknowledgment  on  November  20,  1815. 
powers  also  guaranteed  the  neutrality  of  a  part  of  Save 
the  same  time.  The  neutralization  of  Belgium  is  prOT 
for  by  Article  VII  of  the  Treaty  of  London,  of  Novemba 
1831,  "  Belgium,  within  the  limits  specified  in  Articles  1 
and  IV,  shall  form  an  independent  and  perpetually  Na 
State.  It  shall  be  bound  to  observe  such  Neutrality  toi 
all  other  States."  ' 

(b)  A  portion  of  a  state  may  be  the  subject  of  an  ai 
neutralization,  as  in  the  case  of  the  islands  of  Corfu, 

'  1  Hertslet,  64. 

*Ibid.,  370;  Bee  also  "La  Neutrality  <leSiuB8e,"&Buiy,R.  D.I..H 

*2HertBlet,  863. 
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Paxo  by  the  Treaty  of  London,  of  March  29,  1804.  By 
Article  II,  "The  Courts  of  Great  Britain,  France,  and  Kussia, 
Kantndiutioii  '"  their  character  of  Guaranteeing  Powers  of 
At  4  portioii  oi  Greece  declare,  with  the  assent  of  the  Courts 
of  Austria  and  Prussia,  that  the  Islands  of 
Corfu  and  Paxo,  as  well  as  their  Dependencies,  shall,  after 
their  Union  to  the  Hellenic  Kingdom,  enjoy  the  advan- 
tages of  perpetual  Neutrality.  His  Majesty  the  King  of 
the  Hellejies  engages,  on  his  part,  to  maintain  such  Neu- 
■traUty."  1 

(c)  The  neutralization  of  certain  routes  of  commerce  haa 
often  been  the  subject  of  convention.  The  United  States 
•  KonbvUiktioD  guaranteed  the  "perfect  neutrality"^  of  the 
means  of  trans-iathmian  transit  when  the  State 
of  New  Granada  controlled  the  Isthmus  of 
iPknama  in  1846.  By  the  Treaty  of  1867  with  Nicaragua 
the  United  States  guarantees  "  the  neutrality  and  innocent 
'  of  routes  of  communication  across  the  state  of  Nica- 
ragua.^ The  Nine  Powers  by  the  Convention  of  Conatanti- 
lople,  of  October  29,  1888,  Great  Britain  making  certaui 
lervations,  agree,  by  a  conventional  act  upon  "a  definite 
i^ystem  destined  to  guarantee  at  all  times,  and  for  all  the 
Mwers,  the  free  use  of  the  Suez  Maritime  Canal."  *  Full 
revisions  for  the  maintenance  of  the  neutrality  of  the 
were  adopted  at  this  time  also.  Substantially  the 
me  rules  were  embodied  in  the  treaty  between  the  United 
States  and  Great  Britain,  concluded  November  18,  1901, 
n  regard  to  the  construction  of  the  canal  across  the  Isthmus 
u  Panama, 
(d)  The  Geneva  Convention  of  1906,  superseding  that  of 


L 


3Bert8let,  1592. 

in.  XXXV,  TreaQr  of  Dec.  12,  1846;  Treaties  of  U.  8.,  204. 

irt.  XV.  Treaty  of  Jan.  21,  1867;  Treaties  of  U.  8.,  1784. 

PtiL  Papen,  1889,  Commeroial,  No.  2.    See  ttlao  Holland,  "Studies 

It  Iaw/'  p.  269. 
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1864,  neutralized  persons  and  things  employed  in  the  ame 
ioration  of  the  condition  of  the  sick  and  wounded  in  the  tim 
of  war,'     At  the  present  time  hospital  ship 


1 


s  neutr! 
by  general  practice. 

124.  History  of  Neutrality 
Neutrality  as  now  understood  is  of  recent  growth.  In  earl; 
times,  and  in  general  throughout  the  Middle  Ages,  the  fea 
of  retaliation  alone  deterred  states  from  hostile  action  ag^ns 
belligerent  states  with  which  they  were  formally  at  peace,  i 
belligerent  in  the  prosecution  of  war  might  disregard  the  terri 
torial,  personal,  or  property  rights  in  a  neutral  state  withou 
violation  of  the  principles  of  public  law  then  accepted. 

(a)  A  gradual  formulation  of  principles  which  gave  tb 
basis  of  a  more  equitable  practice  came  through  the  custon 
Early  ooneep-  ^^  making  treaty  provisions  in  regard  to  th( 
tiooa  of  conduct  of  one  of  the  parties  when  the  other  w* 

noutr  ty.  ^^  ^^^  ^j^j^  ^^  third  state.  Thus  it  was  usuali] 
provided  that  no  aid  should  be  given  to  the  third  state.  B] 
the  end  of  the  seventeenth  century  that  which  had  former 
ly  been  a  matter  of  treaty  stipulation  became  quite  gener^ 
'  accepted  as  a  rule  of  action,  Grotius,  in  1625,  ^ves  cml] 
about  a  fourth  of  a  short  chapter  to  the  consideration  of  thi 
duties  of  the  neutral  toward  the  belligerents  and  the  balanO 
of  the  same  chapter  to  the  duties  of  belligerents  toward  thoa 
not  parties  to  the  war.  Grotius  mwntains  that  "it  is  th( 
duty  of  those  who  have  no  part  in  the  war  to  do  nothin| 
which  may  favor  the  party  having  an  unjust  cause,  or  which 
may  hinder  the  action  of  the  one  waging  a  just  war,  .  . . 
and  m  a  case  of  doubt  to  treat  both  belligerents  alike,  in  pw 
mitting  transit,  in  furnishing  provisions  to  the  troope,  I" 
'Articles  1-16,  Appendix,  pp.  426-42S. 
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refraining  from  assisting  the  besieged."  '  In  Barbeyrac's  note 
to  Pufendorf,  1706,  the  discussion  shows  that  the  idea  of 
neutrality  is  clearer,  but  still  confused  by  the  attempt  to 
admit  a  variety  of  qualified  forms  by  which  a  state  may  be 
neutral  in  some  respects  and  not  in  others.*  Bynkershock  in 
1737  said,  "  I  call  those  mm  hastes  who  are  of  neither  party."  ^ 
This  statement  of  Bynkershoek  furnishes  a  convenient  start- 
ing-point for  his  successors.  Vattel,  in  1758,  accepting  this 
definition,  also  says  that  a  state  may  give  such  aid  as  has 
been  promised  in  a  treaty  of  atliance  previously  made  with 
one  of  the  states,  and  still  preserve  exact  neutrality  toward 
the  other  state.* 

(6)  By  Article  XVII  of  the  Treaty  of  Amity  and  Commerce 
between  the  United  States  and  France,  in  1778,  "It  shall 
_    -,  .    .        be  lawful  for  the  ships  of  war  of  either  party, 

Th«  United  '^  1-       J I 

8UM1  Mci  the  and  privateers,  freely  to  carry  whithersoever 
principiea  oi      they  plcase  the  ships  and  goods  taken  from 

nentzality.  ....  ,  ,    , 

tneu-  enemies;  ...  on  the  contrary,  no  shelter 
«r  refuge  shall  be  given  in  their  ports  to  such  as  shall  have 
made  prize  of  the  subjects,  people  or  property  of  either  of 
"the  parties,"  except  when  driven  in  by  stress  of  weather.  By 
-Article  XXII  of  the  same  treaty,  foreign  privateers  were  not 
allowed  to  be  fitted  out  or  to  sell  their  prizes  in  the  ports  of 
^ther  party.  In  1793  M.  Genit,  the  French  minister,  began 
I  fit  out  privateers,  to  ^ve  commissions  to  citizens  of  the 
]  States  to  cruise  in  the  service  of  France  against  the 
,  and  to  set  up  prize  courts  in  the  French  consulates, 
t  justified  himself  under  the  provisions  of  the  Treaty  of 
His  action  threatened  to  bring  the  United  States 
■  with  Great  Britain  and  led  to  the  enunciation  of 
I  principles  by  the  United  States  authorities,  of  which 
oing  in  1823  said,  "If  I  wished  for  a  guide  in  a  system 

I'De  Jure  Belli  ac  Pads,"  Lib.  m,  C.  XVII,  ui,  1. 

f-le  Droit  de  la  Nature  et  des  Geoa,"  Liv.  VIII,  C.  VI,  vii,  n.  2. 

["Quaestionee  Juris  Publid,"  I,  is.  •  "  Drwt  dea  Geiis,"  III,  viiL 
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of  neutraKty,  I  should  take  that  laid  down  by  America  'm 
the  days  of  the  presidency  of  Washington  and  the  secretary- 
ship of  Jefferaon."  •  The  President's  Proclamation  of  Decem- 
ber 3,  1793,  declares  that,  in  the  war  of  France  and  the 
European  powers,  "the  duty  and  interest  of  the  United 
States  require  that  they  should  with  sincerity  and  good  faith 
adopt  and  pursue  a  conduct  friendly  and  impartial  toward 
the  belligerent  powers."  ^  While  the  Proclamation  does  di>; 
mention  "neutrality,"  the  orders  and  instructions  issued  i/i 
accordance  with  it  use  the  word.  By  the  Act  of  Congn?» 
of  June  5,  1794,  and  by  subsequent  acts  codified  in  I81S, 
the  United  States  assumed  a  position  which  marks  an  epnch 
in  the  history  of  neutrality.  The  principles  then  enunciat^l 
are  the  generally  accepted  rules  of  the  present  day.  Great 
Britain  passed  similar  enactments  in  1819,  and  made  these 
more  definite  and  stringent  by  the  Foreign  Enlistment  Act 
of  1870.* 

125.     Declaration  of  Neutrality 

In  recent  years  it  has  become  customary  to  issue  pi 
mations  of  neutrality,  or  to  make  known  the  attitude  of 
state  by  some  public  announcement.  This  method  publi 
to  other  states  and  to  the  subjects  of  the  state  issuing 
announcement  the  position  which  the  state  will  take  di 
the  hostilities.  Ordinarily  some  specifications  as  to 
may  be  done  during  the  war  accompany  the  proclamation. 

In  the  war  between  the  United  States  and  Spain  in  If 

and  in  subsequent  wars,  practically  all  the  leading  statffi 

the  world  made  known  their  neutrality.     Germany,  eic-coi 

to  the  custom  in  that  state  for  twenty  years  preceding, 

no  public  proclamation,  but  the  neutrality  of  the  Empi 

announced  less  formally  by  the  Emperor  in  a  speech 

'  5  Speeches,  50,  '  1  MessBges  and  Papers  of  the  Preaidenls.  ISft 

■"      ..  Rev.  SlB.,  S5  5281-5291,  see  Appendix,  p.  465.     For  o 
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the  Reichstag.  The  British  proclamation  of  April  23,  1898, 
is,  however,  a  very  full  statement  of  the  principles  which  are 
to  be  observed  during  the  hostilities.' 

A  clause  from  the  Russian  Declaration  of  April  18,  1898, 
is  an  example  of  the  announcement  of  the  general  tact  of 
neutrality:  "It  is  with  keen  regret  that  the  Imperial  Govern- 
ment witnesses  an  armed  conflict  between  two  states  to 
which  it  is  united  by  old  friendship  and  deep  sympathy.  It 
is  firmly  resolved  to  observe  with  regard  to  these  two  bel- 
ligerents a  perfect  and  impartial  neutrality."  ^ 

126.     Relations  between  Neutrals  and  Belligerents 
The  relations  between  neutrals  and  belligerents  naturally 
fall  into  two  divisions: — 

(a)  The  relations  belioeen  neutral  states  and  beUi^ererU 
states  as  states.  These  relations  are  determined  by  the 
respect    for    sovereignty,  by  international  usage,  and  by 


(b)  Relations  between   the  states   and  individuals.    These 
relations  involve: — 

(1)  Ordinary  commerce. 

(2)  Contraband. 

(3)  Unneutral  service. 

(4)  Visit  and  search. 

(5)  Convoy, 

(6)  Blockade. 

(7)  Continuous  voyage. 

(8)  Prize  and  prize  courts. 

'Proc.  and 
*  Ibid.,  p.  63 
w&r  in  Cuba  are  given  in  29  U.  a  S(&  at  Large,  870,  881. 
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127.     OEHERAL  FRINOIPLEa  OF  THE  BEIiATIOm  BETWKKK  STATn. 

138.  HZUTRAL   TERRTTORIAL   JUKISDIOTIOK. 

(&)  Inviolability  of  neutral  territory. 

(b)  Passage  of  belligerentB  througb  neatral  tMiitot;  r««tttetad. 

(e)  Maritime  jurisdiction  of  a  neutral. 

(d)  Neutral  territory  aa  a  base  of  military  operBtlam  torUddan. 

139.  BEOnLATION    OF   NXUTRAL    RELATIONS. 

(a)  ObUffatian  of  neutjal  state  to  oBer  asylum  to  beUIgsreot  b 

seeking:  refuge. 

(b)  Bigbt  of  asylum  of  a  belligerent  TSBsel  in  a  neaUal  port. 
(o)  Intemment  of  a  Tessel  in  a  neuDal  port  to  eicapo  ekptm*.    i 
(d)  Ordinary  entry  depends  npon  the  will  of  the  nentraL 
(a)  Time  of  sojoom  of  vessels  usually  limited  to  twenty-tour  bi 

(1)  BeB:iilation  by  proclamation. 

(3)  Begulations  in  regard  to  vessels  with  prixes. 


NO   DntEOT   ASSISTANCE   BT  THE   NEUTRAL  ALLOWED. 

(a)  Military  assistance  on  any  grounds  not  now  justified. 

(b)  Furnishing  of  supplies  of  war  not  allowable. 

(c)  Loans  of  money  forbidden, 

(d)  Enlistment  of  troops  within  the  jurigdlction  of  a  n«ntral  m 

not  permitted. 


FOSirnrE   OBUOATIOHS   OP  A   NEtJTRAL  STATS. 

(a)  Obligation  to  restrain  hostile  acta. 

(b)  Acts  in  themselves  not  necessarily  warlike  most  bt 
inference  as  to  their  purpose. 


RELATIONS  OF  NEUTRAL  STATES  AND  BELLIGERENT 
STATES 

kl27-  General  Principles  of  the  Relations  between  States 
Of  the  general  principle  Wheaton  says,  "The  right  of  every 
dependent  state  to  remain  at  peace  whilst  other  states  are 
engaged  in  war  is  an  incontestable  attribute  of  sovereignty."  * 
Equally  incontestable  is  the  right  of  a  belligerent  state  to 
demand  that  a  state  not  a  party  to  the  war  shall  refrain  from 
all  participation  in  the  contest,  whether  it  be  direct  or  indirect. 
The  modem  tendency  is  to  remove  from  the  neutral  all 
possible  inconveniences  which  might  result  from  war  between 
states  with  which  the  neutral  is  at  peace.  The  normal  rela- 
tions between  neutral  and  neutral  are  unimpaired.  As  the 
tral  is  at  peace  with  the  belligerents,  the  relations  between 
i  neutral  and  the  belligerents  are  affected  only  so  far  as 
I  necessities  of  belligerent  operations  demand.  "  Every 
riction,  however,  upon  the  rights  of  a  neutral  or  belligerent 
t  have  a  clear  and  undoubted  rule  and  reason.  The  bur- 
n  of  proof  lies  upon  the  restraining  government."  ^ 

123.     Neutral  Territorial  Jurisdiction 

(a)  One  of  the  earliest  principles  to  receive  the  sanction  of 

theory  and  practice  was  that  of  the  inviolability  of  territorial 

inrioUbiiiiy       jurisdiction  of  neutrals.     This  principle  has  been 

liberally  interpreted  in  recent  times,  and  the 

tendency  has  been  to  make  increasingly  severe 

he  penalties  for  its  violation. 

"  Naval  War  College,  2d  ed..  p.  118. 
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The  Hague  Convention  of  1907  respecting  the  Rights  aai: 
Duties  ot  Neutral  Powers  provides  that 

(1)  Neutral  territory  is  inviolable; 

(2)  "Belligerents  are  forbidden  to  move  troops  or  convoys 
of  either  munitiona  of  war  or  suppliea  across  the  territory  of 
a  neutral  Power," 

(h)  Formerly  it  was  held  that  the  right  of  passage  might  be 
granted  by  a  neutral  to  both  belligerents  on  the  same  terms, 
or  to  one  of  the  belligerents  if  in  accord  with  an 
beiucarento  agreement  entered  mto  before  the  war.  Tiiere 
through  nsQt»i  ^re  many  examples  of  this  practice  before  the 
nineteenth  century.  Article  XIV  of  the  Hague 
Convention  shows  the  present  attitude  of  states.  "A  neutral 
State  may  authorize  the  passage  through  its  territory  ot 
wounded  or  sick  belonging  to  the  belligerent  armies,  on  con- 
dition that  the  trains  bringing  them  shall  carry  neither  com- 
batants nor  war  material.  In  such  a  case,  the  neutral  State 
is  bound  to  adopt  such  measures  of  safety  and  control  as  may 
be  necessary  for  the  purpose."  Such  persons  in  neutral  terri- 
tory "must  be  guarded  by  the  neutral  Power,  so  as  to  insure 
their  not  taking  part  again  in  the  military  operations."  ' 

(c)  The  rules  applicable  to  the  maritime  jurisdiction  of » 
neutral  are  somewhat  different  from  those  of  the  land.  Th^ 
Haritima  neutral  does  not  control  with  the  same  absolute 

jniiidietioii  oi  authority  the  waters  washing  its  shores  and  the 
k  neutral.  j^j^^j  within  its  boundaries.    That  portion  of 

the  sea  which  is  within  the  three-mile  limit  is  for  the  purposes 
of  peaceful  navigation  a  part  of  the  open  sea.  The  simple 
passage  of  ships  of  war  through  these  waters  is  pennitted.  M 
belligerent  acts  within  the  maritime  jurisdiction  of  a  neutial 
are  forbidden.^  I 

The  waters  which  appertiun  more  strictly  to  the  exclufflW 

'  Appendix,  p.  422. 

'Case  of  the  "Gen.  Armetronp,"  2  Moore,  "Arbitmtions,"  lOTl;  th- 
"Anne,"  3  Wheat,  435;  7  Moore,  olO,  512,  617, 1088. 
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tion  of  the  neutral,  such  as  harbors,  ports,  enclosed 
nd  the  like,  are  subject  to  the  municipal  laws  of  the 
.'  Asylum  in  case  of  imminent  danger  is,  how- 
ot  to  be  denied;  otherwise  theae  waters  are  opeji  to 
ent  ships  of  war  only  on  condition  that  they  observe 
Illations  prescribed  by  the  neutral.  Such  regulations 
course  be  impartial.  These  regulations  were  formerly 
ced  in  the  proclamations  of  neutrality,  as  was  the 
the  war  of  the  United  States  and  Spain  in  1898.  They 
'  quite  fully  set  forth  in  the  Hague  Convention  of  1907 
ling  the  Rights  and  Duties  of  Neutral  Powers  in  Naval 


Teutral  territory  may  not  be  used  as  the  base  of  mili- 

nationa  or  for  the  organization  or  fitting  out  of  warlike 

ions. 

i^.  Scott  said  in  the  case  of  the  Twee  G^roeders  that 

aximate  acts  of  war  are  in  any  manner  to  be  allowed 

to  originate  on  neutral  grounds."  ^  This  would 
^^  without  doubt  apply  to  filibustering  expeditions, 
r  Many  acts  are  of  such  nature  as  to  make  it  im- 
■         possible  to  determine  whether  this  principle  is 

violated  until  the  actor  is  beyond  the  jurisdic- 
the  neutral.  In  such  cases  the  neutral  sovereignty  is 
Bd  constructively."  *  A  second  act  of  this  kind  might 
ite  the  neutral  territory  a  base  of  military  operations, 
difficult  to  distinguish  in  some  cases  between  those  ex- 
is  which  have  a  warlike  character  and  those  which 
at  the  time  of  departure  be  so  classed, 
(28,  during  the  revolution  in  Portugal,  certain  troops 
fuge  in  England.  In  1829  these  men,  unarmed  but 
oilitary  command,  set  out  from  Plymouth  in  unarmed 
ostensibly  for  Brazil.    Arms  for  their  use  had  been 


shipped  elsewhere  as  merchandise.  Off  the  island  of  Tercdm, 
belonging  to  Portugal,  they  were  stopped  by  English  veasels 
within  Portuguese  waters,  and  taken  back  to  a  point  a  few 
hundred  miles  from  the  English  Channel.  The  Portuguese 
then  put  into  a  French  port.  Most  authorities  are  agreed 
that  the  expedition  was  warlike,  but  that  the  British  ministers 
should  have  prevented  the  departure  of  the  expedition  from 
British  waters  where  they  had  jurisdiction,  instead  of  coercing 
it  in  Portuguese  waters.^ 

During  the  Franco-German  War  of  1870  a  large  body  of 
Frenchmen  left  New  York  in  French  vessels  bound  for  Franw. 
These  vessels  also  tarried  large  quantities  of  riSea  and  car- 
tridges. The  Frenchmen  were  not  organized,  the  arnas  were 
proper  articles  of  commerce,  and  the  two  were  not  so  related 
as  to  render  them  inunediately  effective  for  war.  The  Ameri- 
can Secretary  held  that  this  was  not  a  warlike  expedition.  In 
discussing  this  case  Hall  aaya,  "The  uncombined  elements  of 
an  expedition  may  leave  a  neutral  state  in  company  with  one 
another,  provided  they  are  incapable  of  proximate  comtrina- 
tion  into  an  organized  whole."  ^ 

In  order,  therefore,  that  an  expedition  may  be  warlike 
there  must  be  an  organized  body  of  men,  under  military  or 
naval  direction,  and  intending  to  engage  in  war  in  the  near 
future. 

129.     Regulation  of  Neutral  Relations 

The  relations  between  the  belligerent  and  the  neutral  tna? 
in  some  respects  be  regulated  by  the  neutral.  Such  regula- 
tions find  expression  in  neutrality  laws,  in  proclamations  of 
neutrality,  and  in  special  regulations  issued  under  exceptions! 
circumstances  or  by  joint  agreement  of  several  states,  as  in 
the  Hague  Conventions. 

le  of  the  "Caroline,"  see  Appendix,  p.  4S0. 


f  (a)  While  it  is  admitted  that  the  beUigerent  trooi»e  may 
lot  use  tlie  land  of  a  neutral,  yet  the  neutral  is  under  obliga-  i 
tion  to  offer  asylum  to  those  seeking  refuge  to  \ 

Qhhg^t^on  to  o  t?  I 

offer  uyinm  to  cscape  death  or  captivity.    It  is  tke  duty  of  a   I 
beiiigerBDt        neutral  state,  within  whose  territory  commands,  j 
or  individuals,  have  taken  refuge,  to  intern  them  i 
at  points  as  far  removed  as  possible  from  the  theater  of  war. 
Interned  troops  may  be  guarded  in  camps,  or  fortified  places, 
The  expenses  occasioned  by  the  internment  are  reimbursed  to 
the  neutral  state  by  the  belligerent  state  to  whom  the  in- 

r-ned  troops  belong.' 
[6)  In  general  a  belligerent  vessel  has  the  right  of  asylum  » 
Ught  of  '^  ^  neutral  port.    It  may  enter  to  esca|)«  the  i 

Myium  (or        perils  of  the  sea  or  to  purchase  provisions,  and 
TesBoia.  ^  make  repairs  indispensable  to  the  continu- 

ance of  the  voyage. 

(c)  A  vessel  may  be  interned  in  a  neutral  port  when  entflr- 

ing  after  defeat  by   the  enemy  or  to  emcapo  1 

^'^^'"*  capture;  and  if  it  does  not  leave  within  the 

Daati&l  port.  r  •  I 

prescribed  time  is  both  by  law  and  in  accord  i 
with  practice  liable  to  be  interned  till  the  end  of  the  war. 

The  Hague  Convention  of  1907  concerning  Neutral  I'owith 
in  Naval  War  provides  that: 

"  Art.  XXIV.  If,  notwithstanding  the  notiiication  of  the 
neutral  Power,  a  belligerent  ship  of  war  does  not  loavo  ii 
port  where  it  is  not  entitled  to  remain,  the  neutral  Power  in  en- 
titled to  take  such  measures  as  it  coonden  iieeeiMry  to  render 
the  ship  incapable  of  taking  the  sea  daring  the  wu,  and  tha 
commanding  officer  of  the  ship  must  fuUHate  the  execution  of 
such  measures. 

"  When  a  beUigerent  ship  u  detained  by  a  neutral  IVrwer,  tho 
officers  and  crew  are  Ukewiw  deteined. 

"The  officers  and  crew  thw  detained  may  be  left  in  tlin  >h)|r 


I  "TbeofEct 


'  Aygfndfa;  pp.  ttl-C3. 
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or  kept  either  on  another  vessel  or  on  land,  and  may  be  sub- 
jected to  the  meafiures  of  restriction  which  it  may  appear 
neceasary  to  impose  upon  them.  A  aufficient  number  of  men 
for  looking  after  the  vessel  must,  however,  be  always  left  od 
board. 

"The  officers  may  be  left  at  hberty  on  giving  their  word  not 
to  quit  the  neutral  territory  without  permisaion."  ' 

During  the  Russo-Japanese  War  of  1904-1905,  the  Russian 
transport  Lejia  in  September,  1904,  was  interned  at  San 
Francisco,^  and  Admiral  Enquist's  squadron  in  June,  1905, 
was  interned  at  Manila.  During  the  same  war  the  principle 
of  naval  internment  was  acted  upon  by  China,  France,  Great 
Britain,  Germany,  and  the  United  States,  and  recognized  by 
Japan  and  Russia. 

{(i)  Ordinary  entry  depends  upon  the  will  of  the  neutral, 
and  is  subject  to  conditions  imposed  upon  all  belligerents 
_  .,  alike.*    These  conditions  usually  allow  a  vessel 

Ordinary  entry  ... 

dependent  upon  to  take  on  necessary  provisions  and  supplies  to 
wiu  of  the         enable  her  to  reach  the  nearest  home  port.    A 
regulation  of  the  Hague  Convention  of  1907 
concerning  Neutral  Powers  in  Naval  War  provides  that: 

"Aht.  XIX.  Belligerent  war-ships  may  only  revictua!  in 
neutral  ports  or  roadsteads  to  bring  up  their  supplies  to  the 
peace  standard. 

"Similarly  these  vessels  may  only  ship  sufficient  fud  U> 
enable  them  to  reach  the  nearest  port  in  their  own  country, 
They  may,  on  the  other  hand,  fill  up  their  bunkers  built  W 
carry  fuel,  when  in  neutral  countries  which  have  adopted  this 
method  of  determining  the  amount  of  fuel  to  be  supplied."' 

(e)  The  time  of  sojourn  is  usually  limited  to  twenty-four 
,  hours,  unless  a  longer  time  is  necessary  for  taking  on  supplits. 
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completing  necessary  repairs,  or  from  stress  of  wpftther. 
Regulations  as  to  the  time  of  departure  of  hostile  vessels 
jjj^  ^  fctun  a   neutral  port  were  quite  fully  outlined 

M]Miin  of         in  President  Grant's  proclamations  of  August 
"■"^-  22  and  of  October  8,  1870,  during  the  Franco- 

Prussian  War.'      He  declared  that  no  vessel  of  war  of  dther 
belligerent  should  leave  the 

"waters  subject  to  the  jurisdiction  of  the  United  States  from 
which  a  vessel  of  the  other  belhgerent  .  .  .  ahall  have  pre- 
viously departed,  until  after  the  expiration  of  at 
™i1L4Umi^  '^^*  twenty-four  hours  from  the  departure  of 
such  last-mentioned  vessel  beyond  the  jurisdic- 
tion of  the  United  States.  If  any  ship  of  war  or  privateer 
of  either  belligerent  shall,  after  the  time  this  notification 
takes  effect,  enter  any  .  .  .  waters  of  the  United  States,  such 
vessel  shall  be  required  ...  to  put  to  sea  within  twenty- 
four  hours  after  her  entrance  into  such  .  .  .  waters,  except 
in  case  of  stress  of  weather  or  of  her  requiring  provisions 
or  things  necessary  for  the  subsistence  of  her  crew,  or  for  re- 
pfdrs;  in  either  of  which  cases  the  authorities  .  .  .  shall  re- 
quire her  to  put  to  sea  as  soon  as  fx>ssible  after  the  expiration 
of  such  period  of  twenty-four  hours,  without  permitting  her  to 
take  in  auppUes  beyond  what  may  be  necessary  for  her  imme- 
diate use;  and  no  such  vessel  .  .  .  shall  continue  within  such 
.  .  .  waters  .  .  .  for  a  longer  period  than  twenty-four  hours 
after  her  necessary  repairs  shall  have  been  completed,  unless 
within  such  twenty-four  hours  a  vessel  ...  of  the  other  belliger- 
ent, shall  have  departed  therefrom,  in  which  case  the  time  limited 
for  the  departure  .  .  .  shall  be  extended  so  far  as  may  be 
necessary  to  secure  an  interval  not  less  than  twenty-four  hours 
between  such  departure  and  that  of  any  .  .  .  ship  of  the  other 
belligerent  which  may  have  pre^^ously  quit  the  same  .  .  . 
waters.     No  ship  of  war  ...  of  either  belhgerent  shall  be  de- 

EBed  in  any  .  .  .  waters  of  the  United  States  more  than 
Aa  to  the  British  Neutrality'  Regdationa,  see  2  Ferguaon,  Appendix 
9-r- 
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twenty-four  hours,  by  reason  of  the  successive  departures  from 
such  .  .  .  waters  of  more  than  one  vessel  of  the  other  belliger- 
ent. But  if  tbere  be  several  vessels  of  each  or  either  of  the  two 
belligerents  in  the  same  .  .  .  waters,  the  order  of  their  de- 
parture therefrom  shall  be  so  arranged  as  to  afford  the  oppor- 
tunity of  leaving  alternately  to  the  vessels  of  the  respective 
belligerents,  and  to  cause  the  least  detention  consistent  with  the 
objects  of  this  proclamation.  No  ship  of  war  ...  of  either 
belhgerent  shall  be  permitted,  while  in  any  .  .  .  waters  within 
the  jurisdiction  of  the  United  States,  to  take  in  any  supplies 
except  provisions  and  such  other  things  as  may  be  requisite 
for  the  subsistence  of  her  crew,  and  except  so  much  coal  only 
as  may  be  sufficient  to  carry  such  vessel,  if  without  sail  power, 
to  the  nearest  European  port  of  her  own  country;  or  in  case 
the  vessel  is  rigged  to  go  under  sail,  and  may  also  be  pro- 
pelled by  steam  power,  then  with  half  the  quantity  of  coal 
which  she  would  be  entitled  to  receive  if  dependent  upon 
eteam  alone;  and  no  coal  shall  be  again  supplied  to  any  such 
ship  of  war  ...  in  the  same  or  in  any  other  .  .  .  watere  ui 
the  United  States,  without  special  permission,  until  after  the 
expiration  of  three  months  from  the  time  when  such  coal 
may  have  been  last  supplied  to  her  within  the  waters  of  the 
United  States,  unless  such  ship  of  war  .  .  .  shall,  since  !aat 
BUpphed,  have  entered  a  European  port  of  the  government  to 
which  she  belongs." ' 

The  tendency  at  the  present  time  is  to  make  regulations 
which  shall  guard  most  effectively  against  any  possible  use  of 
_  .  ,  ,  neutral  maritime  jurisdiction  for  hostile  pu> 
regard  to  posoB.     In  the  Spanish-American  War  of  1898, 

vessels  with  Brazil  provided  that  in  case  of  two  belligerent 
vessels: — "If  the  vessel  leaving,  as  well  as  that 
left  behind,  be  a  steamer,  or  both  be  sailing  vessels,  there  shall 
remain  the  interval  of  twenty-four  hours  between  the  swlir.2 
of  one  and  the  other.    If  the  one  leaving  be  a  skiing  vessel 

'  8  Meaeagea  and  Papers  of  Preaidenta,  pp.  S6  el  teq. 
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and  that  remaining  a  steamer,  the  latter  may  ooly  leave 
seventy-two  hours  thereafter,"  •  Many  states  had  adopted 
the  practice  of  absolutely  refusing  entrance  within  their  waters 

to  belligerent  vessels  with  prizes,  except  in  case  of  distress. 

Some  states  prescribed  that,  in  such  cases,  the  prizes  should  ^ 

be  liberated. 
The  Hague  Convention  of  1907  respecting  Neutral  Powers  \ 

in  Naval  War  has  the  following: 

"Aht.  XXI.  A  prize  may  only  be  brought  into  a  neutral 
port  on  account  of  unseaworthiness,  stress  of  weather,  or  want 
of  fuel  or  provisions.  ,' 

"It  must  leave  as  soon  as  the  circumstances  which  justified  / 
its  entry  are  at  an  end.  If  it  does  not,  the  neutral  Power  niuat  / 
order  it  to  leave  at  once;  should  it  fail  to  obey,  the  neutral  | 
Power  must  employ  the  means  at  its  disposal  to  release  it  with  f 
its  officers  and  crew  and  to  intern  the  prize  crew.  | 

"Art.  XXII.  A  neutral  Power  must,  similarly,  release  a  I 
prize  brought  into  one  of  its  ports  under  circumstances  other 
than  those  referred  to  in  Article  XXI.  i 

"Aht.  XXIII.     A  neutral  Power  may  allow  prizes  to  enter 

I  ports  and  roadsteads,  whether  or  not  under  convoy,  when 

y  are  brought  there  to  be  sequestrated  pending  the  decision 

I  a  Prize  Court.     It  may  have  the  prize  taken  to  another  of 
■  ports. 

*K  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may 

i  on  board  the  convoying  ship. 

*If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at 

berty."  2 

The  United  States  and  some  other  powers  have  not  ac- 
Kpled  Article  XXIII  permitting  sequestration. 

ffith  Spain,  Braail,  XVI,  p.  IS. 
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130.     No  Direct  Assistance  by  the  Neutral  Allowed 

The  neutral  state  may  not  furnish  to  a  belligerent  any   I 
assistance  in  military  forces,  supplies  of  war,  loans  of  money, 
or  in  any  similar  manner. 

[  (a)  Formerly  military  assistance  was  often  furnished  to  one 
of  the  belligerents  by  a  state  claiming  to  be  neutral  on  tie 
ground  that  such  action  was  justified  by  a  treaty 
obligation  entered  into  before  the  war  could  be 
loroiaaen.  foreseen.  This  position  was  supported  by  some 
of  the  ablest  of  the  authorities  of  the  nineteenth  century/  but 
is  no  longer  admitted. 

(6)  It  is  generally  held  that  a  neutral  state  may  not  fumii 
to  one  or  both  of  the  belligerents  supplies  of  war.    As 
Fnraiahing  of     ^^y^'  '"^^^  general  principle  that  a  mercani 
sDppUei  o(  WW  act  is  not  a  violation  of  a  state  of  neutrality, 
not  kiiowabie.    prggged  too  far  when  it  is  made  to  cover  the 
of  munitions  or  vessels  of  war  by  a  state."  ^ 

A  case  that  aroused  discussion  was  occasioned  by  the  acl 
of  the  authorities  of  the  United  States  conformably  to  a  ji 
resolution  of  Congress  of  July  20,  1868,  by  which  the  Secre! 
of  War  was  to  cause  "to  be  sold,  after  offer  at  public  sale 
thirty  days'  notice,  .  .  .  the  old  cannon,  arms,  and  other 
ordnance  stores  .  .  .  damaged  or  otherwise  unsuitable  for  the 
United  States  military  service,  etc."  ^  Complamt  was  made 
that  sales  made  under  this  act  during  the  time  of  the  Franco- 
German  War  were  in  violation  of  neutrality.  A  committee 
appointed  by  the  United  States  Senate  to  investigate  these 
charges  reported  that  sales  "  were  not  made  under  such  cir- 
cumstances as  to  violate  the  obligations  of  our  government  as 
a  neutral  power;  and  this,  to  recapitulate,  for  three  reasons; 
(I)  The  Remingtons  [the  alleged  purchasing  agents  of  the 

Wheat.  D.,  %  425;  Dona,  amlra,  note  203;  1  Keot  Com.,  pp.  49,  ItSe 
ntschli.  i  759;  Woolae^,  j  165.  ^ 

HaU,  p.  SB7.  '  15  D.  S.  Sta.  at  Large,  259.  I 
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French  government]  were  not,  in  fact,  agents  of  France  during 
the  time  when  sales  were  made  to  them;  (2)  if  they  were  such 
agents,  such  fact  was  neither  known  nor  suspected  by  our 
government  at  the  time  the  sales  were  made;  and  (3)  if  they 
had  been  such  agents,  and  that  fact  had  been  known  to  our 
government,  or  if,  instead  of  sending  agents,  Louis  Napoleon 
or  Frederick  William  had  personally  appeared  at  the  War 
Department  to  purchase  arms,  it  would  have  been  lawful  for 
us  to  sell  to  either  of  them,  in  pursuance  of  a  national  policy 
axlopted  by  us  prior  to  the  commencement  of  hostilities."  ' 
Hiis  last  statement  does  not  accord  with  the  best  opinion 
and  doubtless  would  not  be  maintained  at  the  present  time. 
The  first  and  second  claims  might  justify  the  sale,  though  it 
R-ouId  be  in  better  accord  with  a  strict  neutrality  for  a 
state  to  refrain  from  all  sale  of  supplies  of  war  during  the 
period  of  war  between  two  states,  toward  which  states  it 
professes  to  maintain  a  neutral  attitude.  This,  of  course, 
does  not  affect  the  rights  of  commerce  in  arms  on  the  part 
(rf  the  citizens  of  a  neutral  state  not  residing  in  belligerent 
prritory.!' 

f  (c)  Tie  authorities  are  practically  agreed  that  loans  of 
itooney  to  a  belligerent  state  may  not  be  made  or  guaranteed 
by  a  neutral  state.  This  does  not,  however, 
C«Mu  of  money  ^g^t  the  commerce  in  money  which  may  be 
carried  on  by  the  citizens  of  a  neutral  state  not 
residing  in  belligerent  territory  .^ 

(d)  A  neutral  may  not  permit  the  enlistment  of  troops 
for  belligerent  service  within  its  jurisdiction.  This  applies 
KBiiatmeot  at  *°  ^"'^^  action  as  might  assume  the  propor- 
tavopa  not  tions  of  recruiting.  The  citizens  or  subjects  of 
i>«rmitted.  ^  neutral  state  may  enter  the  service  of  one  of 
the  belligerents  in  a  private  manner.* 
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131.     Positive  Obligations  of  a  Neutral  State 

(a)  Not  only  must  a  neutral  state  refrain  from  direct 
assistance  of  either  belligerent,  but  it  must  also  put  forth 
ObUgBUonto  positive  efforts  to  prevent  acts  which  wouM 
rMtriin  assist  a  belligerent.    If  a  state  has  neutrality 

,  iioitue  mu.  \g,^fs,  it  is  under  obligations  to  enforce  these 
'  laws,  and  ia  also  under  obligations  to  see  that  the  principlfa 
generally  recognized  by  international  law  are  observed.  Most 
states  make  provision  for  the  enforcement  of  neutrality.  In 
the  United  States  the  President  is  authorized  to  employ  U» 
land  and  naval  forces  or  militia  to  execute  the  law.'  Jeffe> 
son  said  that,  "If  the  United  States  have  a  right  to  relustj 
the  permission  to  arm  vessels  and  raise  men  within  1 
ports  and  territories,  they  are  bound  by  the  laws  of  neutn 
to  exercise  that  right,  and  to  prohibit  such  armaments 
enlistments."  ^  There  can  be  no  difference  of  opinion  i 
the  proposition  that  a  neutral  state  is  bound  to  n 
within  its  jurisdiction  all  overt  acts  of  a  character  hostile 
either  belligerent. 

(b)  There  are,  however,  many  acta  which  in  themsdi 
have  no  necessarily  warlike  character.    Whether  such  a 

are  in  violation  of  neutrality  must  be  determii 
■eiTea  not  by  inference  as  to  their  purpose.  By  such  at 
nMeiBuiiy        gg  jjall  says,  "the  neutral  sovereignty  is  01 

violated  constructively."  ^  These  acts  vary 
much  in  character  and  are  of  so  wide  a  range  that  the  deti 
mination  of  their  true  nature  often  imposes  severe  bi 
upon  the  neutral  attempting  to  prevent  them.  The  di 
tion  of  a  vessel  that  is  in  the  course  of  construction  may  I 
termine  its  character  so  far  as  the  laws  of  neutrality  are  81 
cemed.    If  it  is  for  a  friendly  state  which  is  at  peace  with 

'U.S.  Rev.  Sto.,  S6388. 
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the  world,  no  objection  to  its  construction  and  sale  can  be 
raised.  If  a  subject  of  a  neutral  state  builds  a  vessel  for 
one  of  the  belligerents,  such  an  act  has  sometimes  been 
regarded  as  a  legitimate  business  transaction,  at  other  times 
as  an  act  in  violation  of  neutrality.  As  a  business  transac- 
tion, the  vessel  after  leaving  neutral  territory  is  liable  to 
the  risk  of  seizure  as  contraband.  As  an  act  in  violation  of 
neutrality,  the  neutral  state  is  bound  to  prevent  the  depart- 
ure of  the  vessel  by  a  reasonable  amount  of  care.  The  line 
of  demarcation  which  determines  what  acts  a  neutral  state 
is  under  obligation  to  prevent,  and  what  acts  it  may  allow 
its  subjects  to  perform  at  their  own  risk,  is  not  yet  clcariy 
drawn.  It  is  certain  that  a  state  is  bound  to  use  "due  dili- 
gence" to  prevent  the  violation  of  its  neutrality.  In  the 
case  of  the  Alahajna '  this  phrase  was  given  different  mean- 
ings by  the  representatives  of  the  United  States  and  of  Great 
firitain.  The  arbitrators  declared  that  "due  diligence" 
should  be  "  in  exact  proportion  to  the  risks  to  which  either 
of  the  belligerents  may  be  exposed  from  a  failure  to  fulfill 
the  obligations  of  neutrality  on  their  part."  ^  This  definition 
is  not  satisfactory,  and  the  measure  of  care  required  still 
depends  upon  the  circumstances  of  each  individual  case,  and 
is  therefore  a  matter  of  doubt. 
The  Hague  Convention  of  1907  conccming  Neutral  Powers 
■Naval  War  provides  that: 

FAbt.  VI.     The  supply,  in  any  manner,  directly  or  indirectly,   ' 

I  neutral  Power  to  a  belligerent  Power,  of  war-ahips,  am- 

'  ion,  or  war  material  of   any  kind  whatever,  is  forbid- 

pAxT.  VIII.  A  neutral  Government  is  bound  to  employ 
1  at  ita  disposal  to  prevent  the  fitting  out  or  arming 
Wsny  vessel  within  ita  jurisctiction  which  it  has  reason  to  b&- 
i  is  intended  to  cruise,  or  engage  in  hostile  operaiions, 
» Appendix,  p.  481.  '  7  Moore,  |  1330. 
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against  a  Power  with  which  that  Government  is  at  peace.  It 
is  also  bound  to  display  the  same  vigilance  to  prevent  the  de- 
parture from  its  jurisdiction  of  any  vessel  int^ided  to  cruise, 
or  engage  in  hostile  operations,  which  had  been  adapted  en- 
tirely or  partly  within  the  said  jurisdiction  for  use  in  war."  ^ 

'  Appendix,  p.  445. 
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132.    Ordinfiry  Commerce  in  Time  of  War 

I  As  a  general  principle,  Bubjects  of  a  neutral  state  may  ^ 
carry  on  commerce  in  the  time  of  war  as  in  the  time  of  peace. 
At  the  same  time,  owing  to  the  fact  of  war,  a  belligerent  has 
the  right  to  take  measures  to  reduce  his  opponent  to  subjec- 
tion. The  general  right  of  the  neutral  and  the  special  right 
of  the  belligerent  come  into  opposition.  The  problem  be- 
comes one  of  "  taking  into  consideration  the  respective  rights 
of  the  belligerents  and  of  the  neutrals;  rights  of  the  belligerents 
to  place  their  opponent  beyond  the  power  of  resistance,  but 
Respecting  the  liberty  and  independence  of  the  neutral  in 
iomg  this;  rights  of  the  neutrals  to  maintain  with  each  of 
the  belligerents  free  commercial  relations,  without  injury  to 
tile  opponent  of  either."  ^ 

In  regard  to  commerce  in  the  time  of  war,  the  matters  of  dea-  | 
-ination,  ownership  of  goods,  and  the  nationality  of  the  vessel  I 
lave  been  the  facts  ordinarily  determining  the  treatment  by  f 
-he  belligerent.  If  there  is  nothing  hostOe  in  the  destination  M 
^  the  commercial  undertaking,  in  the  nature  of  the  goods, 
If  in  the  means  of  transport,  the  commerce  is  free  from  inter- 
"liption  by  the  belligerent. 

'  Bonfils.  "Droit  Int.  Public."  S  1494  ff.;  Dcspwnct.  "Droit  lot.  Pul>- 
*<;,"  J  682  fT.:  Iavc«tigatioQ  Cbalmett«  Supply  C^unp,  Houae  Doc  568, 
ilth  Cong.  U.  S.,  1902. 


(a)  The  questions  arising  in  regard  to  destination  wiE 

naturally  be  treated  under  the  subjects  of  con- 
traband blockade  and  continuous  voyage. 

(b)  The  ownership  of  goods  has  usually  been  a  fact  detef- 
mining  their  liability  to  capture. 

The  rules  of  the  Consolato  del  Mare,  compiled  in  the  thir- 
teenth or  fourteenth  century,  looked  to  the  protection  of 

the  neutral  vessel  and  the  neutral  goods  on  the 
**^^™^'*        one  hand,  and  to  the  seizure  of  the  enemy  vessd 

and  of  the  enemy  goods  on  the  other  hand.  The 
goods  of  an  enemy  could  be  seized  under  a  neutral  flag,  and 
the  goods  of  a  neutral  were  free  even  though  under  an  enemy 
flag.  This  doctrine  considered  mainly  the  character  of  the 
goods.  These  rules  were  held  in  favor  till  the  sixteenth  ceo- 
tury,  from  which  time  the  practice  varied  greatly,  sometimffl 
being  regulated  by  treaty.  In  the  sixteenth  centurj-  France 
advanced  the  doctrine  of  hostile  cortiagion,  maintaining  the 
principle  of  "  enemy  ships,  enemy  goods,"  and  "  enemy  goods, 
enemy  ships."  •  The  practice  of  states  was  far  from  unifonn 
in  the  various  wars. 

(c)  The  nationality   of  the  vessel   has   been   sometin»8 

regarded  as  the  sole  fact  determining  liabilitj 
NkUonali^  of  f  ^jg  ^^  capture,  and  at  other  times  affect- 
Uie  Tuiel.  .,,,.,, 

mg  only  the  vessel  itself. 

Under  the  rules  of  the  Consolato,  the  flag  determined  tl 
liability  of  the  vessel  only.  Under  the  French  ordinancl 
the  flag  contaminated  the  goods.  From  1778,  the  doctri 
that  the  neutral  flag  covered  enemy  goods  became  r 
commonly  accepted.  This  was  especially  emphasized  1: 
armed  neutrality  of  1780. 

Some  of  the  agreements  of  the  United  States  ' 
the  variety  of  practice  even  in  recent  times.     By  Art.  ] 
of  the  Treaty  of  1778  with  France  it  is  provided, "  that  d 

'  Walker,  "Science  of  Int  Law,"  p.  296. 
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Bhii)3  shall  also  give  a  freedom  to  goods,  and  that  everytliini 
shall  be  deemed  to  be  free  and  exempt  which  shall  be  found  on 
iDBtancea  oT  board  the  ships  belonging  to  the  subjects  of  either 
pTMtiee  Binoo  of  the  confederates,  although  the  whole  lading 
'"^"  or  any  part  thereof   should   appertain  to  the 

enemies  of  either,  contraband  goods  being  always  excepted.'! 
In  the  Treaty  of  1785  with  Pruseia  occurs  the  following; 
"  Free  vessels  making  free  goods,  insomuch  that  all  things 
shall  be  adjudged  free  which  shall  be  on  board  any  vessi'l 
bejonging  to  the  neutral  party,  although  such  things  belong 
to  an  enemy  of  the  other."  In  the  Treaty  of  1795  with 
Spain  ia  a  similar  provision,  excepting,  however,  contraband 
of  war.  It  is  asserted  in  the  Treaty  of  1799  with  PruHtiia 
that  as  the  doctrine  of  "free  ships  make  free  goods"  has  not 
been  respected  "during  the  two  last  wars,"  and  in  the  one 
"which  still  continues,"  the  contracting  parties  propose 
"after  the  return  of  a  general  peace"  to  confer  with  other 
nations  and  meantime  to  observe  '"the  principles  and  rulea 
of  the  law  of  nations  generally  acknowledged."  The  Treaty 
of  1819  with  Spain  interprets  the  clause  of  the  Treaty  of 
1795,  in  which  it  ia  stipulated  that  the  flag  shall  cover  the 
property,  by  saying,  "that  this  shall  be  so  understood  tt-ith 
respect  to  those  Powers  who  recognize  this  principle;  but  if 
rather  of  the  two  contracting  parties  shall  be  at  war  with  a 
third  party,  and  the  other  neutral,  the  flag  of  the  neutral 
shall  cover  the  property  of  eaenues  whose  Government 
■cknovledgea  this  principle,  and  not  of  others."  The  Treaty 
of  17W  with  Great  Britain  expressly  provides  that  property 
of  an  enemy  oa  a  neutral  vessd  shall  be  good  prize.  In  1887 
ic  ms  agreed  in  the  treaty  with  Peru  "that  the  stipulation 
in  Has  article  declaring  that  the  fla^  shall  cover  the  property 
t  he  BPderetood  as  applying  to  thooe  nations  only  who 
B  principle:  but  if  either  of  the  contraeting  putiefl 
r  with  a  third,  and  the  other  diall  remain  Deo- 
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tral,  the  flag  of  the  neutral  shall  cover  the  property  of  ene- 
mies whose  Governments  acknowledge  this  principle,  and  not 
that  of  others."  '  In  spite  of  these  variations,  the  practice 
of  the  United  States  has  been  much  more  uniform  than  that 
of  the  states  in  which  the  foreign  relations  have  exercised  a 
more  direct  influence. 

The  nationality  of  the  vessel  is  determined  by  the  Declara- 
tion of  London  of  1909,  as  follows: 

"  Art.  57.  Subject  to  the  provisions  respecting  the  transfer 
of  flag,  the  neutral  or  enemy  character  of  a  vessel  is  determined 
by  the  flag  which  she  is  entitled  to  fly. 

"The  case  in  which  a  neutral  vessel  is  engaged  in  a  trade 
which  is  reserved  in  time  of  peace,  remains  outside  the  scope  of 
this,  and  is  in  no  wise  affected  by  this  rule."  ^ 

„   ,      ,      ,        (d)  Since  1856  the  principles  enunciated  in 

Deeluatlan  of       ,        —  . 

Paria  In  TegtiA  the  Declaration  of  Pans  have  generally  pre- 
to  the  Bag  vaUed,  The  provisions  in  reeard  to  the  flag 
mad  Koodi.  ,  , 

and  goods  are : — 

"2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
tion of  contraband  of  war. 

"  3.  Neutral  goods,  with  the  exception  of  contraband  of  war, 
are  not  liable  to  capture  under  the  enemy's  flag."  ^ 

This  agreement  bound  only  those  states  which  signed  it  I 
A  few  states,  including  the  United  States,  Spain,  Mexico,  I 
Venezuela,  and  China,  did  not  accede  to  these  provision?. 
The  United  States  declined  because  the  government  desired 
a  provision  exempting  all  private  property  at  sea  from  cap- 
ture.*   In  the  War  of  1898,  the  United  States  announcet! 

'  See  TreatieB  of  U.  8.  under  respective  dates.       *Am>endi«,  p.  461. 

'  Appendix,  p.  379,  tmd  particularly  the  London  Declaration,  1909, 
Chapter  VI.  Appendix,  p.  461. 

'  For  the  discuBsion  of  "the  immunity  ofprivate  property  on  the  hifh 
seas,"  at  the  Hague  Peace  Conference,  see  HoUs,  306  et  aeq. 
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lat  the  rules  of  the  Declaration  of  Paris  would  be  observed, 
id  Spain  made  a  similar  announcement  except  as  to  die 
ause  in  regard  to  privateering.'  Spain  did  not,  however, 
Lake  use  of  privateers.  The  goods  of  a  neutral  embarked 
I  a  belligerent  carrying  vessel  are  liable  to  the  damages  or 
Htruction  which  may  be  the  consequence  of  necessary  acts 
f  war.  Destruction  not  the  result  of  such  necessary  acts 
ould  be  in  violation  of  the  rules  of  the  Declaration  of  Lon- 
on,  and  the  neutral  is  entitled  to  reparation.^ 
The  rules  of  the  Declaration  of  Paris  have  been  so  generally 
jcepted  in  practice  that  there  is  little  possibility  that  they 
ill  be  disregarded  by  the  civilized  states  of  the  world, 

F  133.    Contraband 

Contraband  is  the  term  applied  to  those  articles  which 
om  their  usefulness  in  war  a  neutral  cannot  transport  with- 
at  risk  of  seizure.     While  a  state  is  under  obligation  to  pre-  I 
ent  the  fitting  out  of  hostile  expeditions  and  to  refrain  from  ■ 
imishing  belligerent  ships  warlike  material,  a  state  is  not  : 
ound  to  prevent  the  traffic  of  its  citizens  or  subjects  in  ) 
jntraband  of  war.    Such  articles  as  are  contraband  may  be 
iLzed  on  the  high  seas,  and  by  the  Declaration  of  Paris  ^  are 
1  protected  by  the  neutral  flag. 

\a)  Of  the  articles  of  commerce  themselves,  Grotius  makes 
three  general  classes: — 


[1.  Those  which  have  their  sole  use  in  war,  such  aa  anna." 
.  Those  which  have  no  use  in  war,  as  articles  of  luxury." 

*3.  Those  which  have  use  both  in  war  and  out  of  war,  as 
oney,  provisions,  ships,  and  those  things  appertuoing  to 
ips."  * 


Decrees  during  the  war  with  Spain,  pp.  77,  93. 
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Grotius  regards  articles  of  the  tirst  class  as  hostile,  of  the 
eecond  as  not  a  matter  of  complaint,  and  of  the  third  as  of 
History  of  amblguous  use  (usus  ancipitis),  of  which  the 
the  prindpifl  treatment  is  to  iae  determined  by  their  relation 
o(conu.band.    ^  the  war. 

While  the  general  principle  may  be  clear,  the  applicatioD 
of  the  principle  is  not  simple.     Those  articles  whose  sole  use 
is  in  war  are,  without  question,  contraband.    Articles  ex-  J 
clusively  for  peaceful  use  are  not  contraband.     Between  these  I 
two  classes  are  many  articles  in  regard  to  which  both  practic^f 
and  theory  have  varied  most  widely.'     The  theorists  ha 

I  usually  endeavored  to  give  the  neutral  the  largest  poesil 
liberty  in  commerce,  on  the  ground  that  those  who  were  Q 
parties  to  the  war  should  not  bear  its  burdens.  This  1 
I  been  the  opinion  most  approved  by  the  jurists  of  Continea 
Europe.  Great  Britain  and  the  United  States  have  be 
inclined  to  extend  the  range  of  articles  which  might  o 
sion  be  classed  as  contraband. 
The  attitude  of  the  United  States  may  be  seen  from  t 
following  enimaeration  of  articles,  which  •> 


"Absolutelt  Contraband. — Ordnance;  machine  guns  ■ 
their  apphances  and  the  parts  thereof;  armor  plate  and  whatei 
pertains  to  the  offensive  and  defensive  armament  of  n»i 
vessels;  arms  and  instruments  of  iron,  steel,  brass,  or  copper, 
of  any  other  material,  such  arras  and  instruments  being  specia 
adapted  for  use  in  war  by  land  or  sea;  torpedoes  and  their  I 
purtenancea;  cases  for  mines,  of  whatever  material;  en^eea 
and  transport  materials,  such  as  gun  carriages,  c^ssons,  s 
tridge  boxes,  campaigning  forges,  canteens,  pontoons;  oi 
stores;  portable  range  finders;  dgnal  flags  destined  for  ni 
use;  ammunition  and  explosives  of  all  kinds;  machinery 
'  Woolfley,  "Int.  Law,"  j  IM. 
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the  manufacture  of  arms  and  munitions  of  war;   saltpeter; 
military  accouterraents  and  equipments  of  all  sorts;  horses." 

"CoNDinoNALLV  CoNTRABAND,^<^al,  when  destined  for  & 
naval  station,  a  port  of  call,  or  a  ship  or  ships  of  the  enemy; 
materials  for  the  construction  of  railways  or  telegraphs:  and 
money,  when  such  materials  or  money  are  destined  for  the 
enemy's  forces;  provisions,  when  destined  for  an  enemy's 
ship  or  ships,  or  for  a  place  that  is  besieged." 

The  range  of  articles  classed  as  contraband  will  naturally  , 
vary  from  time  to  time  as  changes  in  the  method  of  carrying  I 
Eun  Di  ^'^  ^^  occur.    Horses  have  usually  been  re-  ' 

irttdes  duisd  garded  as  contraband  by  France,  England,  and 
•I  cootrtb  .  jjjg  Unijg^i  States,  except  in  their  dealings  with 
Russia,  which  state  has  always  opposed  this  incJusion.  The 
inereasing  importance  of  coal  during  the  latter  half  of  the 
nmeteenth  century  has  led  to  the  policy  of  determination  of 
its  character  by  its  destination.  Provisions  are  in  practically 
the  same  position  as  coal.'  In  the  war  with  Spain  in  1898, 
the  United  States  included  as  absolute  contraband,  horses, 
and  as  conditionally  contraband,  coal,  money,  and  provisions, 
which  Spain  did  not  mention.  Spain  mentioned  by  name 
sulphur,  which  the  United  States  did  not  specify,  though  it 
m^ht  be  included  in  some  of  the  general  classes.  "As  the 
supply  of  sulphur  is  chiefly  obtained  from  Sicily,  the  Spanish 
government  would  have  had  a  rare  opportunity  to  seize  and 
I  coaliscate  it  as  it  passed  through  the  Straits  of  Gibraltar.  But 
I  Upon  the  request  of  the  Italian  government  it  .  .  .  refrained 
P    from  treating  sulphur  as  contraband."  ^ 

The  statffa  of  continental  Europe  had  generally  maintained 
in  time  of  war  the  division  of  articles  into  contraband  and 
non-contraband.  The  United  States,  Great  Britain  and 
Japan  usually  added  the  category  of  conditional  contraband. 
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When  Russia,  in  1904,  included  in  the  category  of  absolute 
contraband  such  articles  as  fuel  and  cotton,  several  state 

J  protested  on  the  ground  that  the  destiuation  for  mililaiy 
use  was  essentia]  before  these  articles  could  be  regarded  &8 
contraband.'  Russia  later  gave  the  interpretation  that,  "In 
cases  where  they  were  addressed  to  private  individuals  these 
articles  shall  not  be  considered  contraband  of  war." 

There  remained  great  diversity  of  opinion  upon  the  sub- 
ject of  contraband.  The  Hague  Conference  of  1907  fonnu- 
lated  a  tentative  list  of  absolute  contraband,  but  did  not 
reach  final  conclusions  and  the  subject  of  contraband  was 
made  the  first  in  the  list  submitted  to  the  International  NaW 
Conference  at  London  in  1908-1909. 

(6)  The  International  Naval  Conference  participated  in  b>' 
Germany,  United  States,  AustriarHungary,  Spain,  Franci. 
Great  Britain,  Italy,  Japan,  Netherlands,  an! 
Lond'"'i809'    ^^^ssja,  adopted  in  the  Declaration  of  Londoi; 
of  February  26,  1909,  the  tentative  list  agri^fii 
upon  at  the  Hague  Conference  in  1907. 
I  This  includes  articles  which  may,  without  notice,  be  treated 

I  as  contraband  of  war,  under  the  name  of  absolute  contraband 

■  when  destined  for  territory  within  the  enemy  jurisdictioB. 
H  With  the  exception  of  "saddle,  draught,  and  pack  animib 
I  suitable  for  use  in  war,"  this  is  a  list  of  articles  primarUy  and 
H  distinctively  of  military  character. 

I  In  Article  24  of  the  Declaration  articles  susceptible  of  n- 

I  in  war  as  well  as  for  purposes  of  peace,  which  may,  witlmii' 

■  notice,  be  treated  as  contraband  of  war,  under  the  name  ■ 
I  conditional  contraband  were  enumerated.  This  list  ineluii  - 
K               foodstuffs,  fuel,  clothing,  etc. 

H  A  departure  from  earlier  regulations  was  made  in  pro\'idi:'^ 

H  that  {Article  27)  "  Articles  and  materials  which  are  not  su-- 
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ceptible  of  use  in  war  are  not  to  be  declared  contraband  of 
war."  A  specific  free  list  was  also  established  including  many 
raw  materials  such  as  cotton,  wool,  including  agricultural 
and  mining  machinery,  fancy  goods,  etc.  Likewise  articles 
^Berving  exclusively  to  aid  the  sick  and  wounded  may  not  be 
treated  aa  contraband  of  war.  Articles  intended  for  the  use 
'  of  the  vessel  in  which  they  are  found,  and  those  intended  for 
the  use  of  her  crew  and  passengers  during  tlie  voyage,  may 
not  be  treated  as  contraband. 

It  was  recognized  that  in  the  course  of  time,  through  new 
inventions,  etc.,  other  articles  might  properly  be  added  to 
the  lists  of  absolute  or  conditional  contraband,  and  provision 
to  this  end  was  made  by  means  of  a  notified  declaration.^ 

134,     Penalty  for  Caxiying  Contraband 

(o)  No  penalty  attaches  to  the  simple  act  of  transporta- 
_  ,  .  tion  of  contraband.  It  is  the  hostile  destina- 
tnden  tion  of  the  goods  that  renders  them  liable  to 
liable  to  penalty  and  the  vessel  Uable  to  delay  or  other 
consequences  according  to  circumstances. 
Hostile  destination  for  absolute  contraband  is  "the  terri- 
»ry  belon^ng  to  or  occupied  by  the  enemy,  or  to  the  armed 
of  the  enemy."  Hostile  destination  for  conditional 
contraband  is  in  genera!  restricted,  and  conditional  contra^ 
band  must  be  shown  "  to  be  destined  for  the  use  of  the  armed 
forces  or  of  a  government  department  of  the  enemy  State, 
unless  in  this  latter  case  the  circumstances  show  that  the 
articles  cannot  in  fact  he  used  for  the  purposes  of  the  war 
in  progress."  ^ 

(6)  The  Declaration  of  London,  1909,  provides  as  follows: 
"Art.  37.  A  vessel  carrying  articles  liable  to  capture  as 
wlute  or  conditional  contraband  may  be  captured  on  the  high 
3  or  in  the  territorial  waters  of  the  belligerents  throughout 
dii,  Ch.  n,  p,  454,     'Appendix.  Articlos  30-37,  pp.  456-457, 
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the  whole  course  of  her  voyage,  even  if  she  has  the  intention  to 
touch  at  a  port  of  call  before  reaching  the  hostile  destination, 

"  Art.  38.  A  capture  is  not  to  be  made  on  the  ground  of  a 
carriage  of  contraband  previously  accomplished  and  at  the 
time   completed. 

"  Art.  39.     Contraband  is  hable  to  condemnation." 

A  vessel  which  would  otherwise  be  free  when  cairjing 
contraband  may  become  liable  to  condemnation  on  accotini 
of  fraud.  Such  fraud  may  conast  in  bearing  false  paptre 
or  claiming  a  false  destination. 

In  certain  instances,  vessels  have  been  held  liable  to  con- 
demnation because  carrying  articles  which  by  treaty  betweai 
the  state  of  the  captor  and  the  state  of  the  carrier  are  specially 
forbidden. 

The  neutr^  carrier  loses  freight  on  the  contraband  goods 
and  suffers  such  inconvenience  and  delay  as  the  bringing  in 
of  the  contraband  and  its  adjudication  in  a  proper  court  nuy 
entail,  and  may  be  condemned  to  pay  costs.' 

(c)  Under  special  circumstances  goods  have  been 
as  liable  to  preemption  instead  of  absolute  seizure.    Of 
Hall  says,  "In  strictness  every  article  VfiuAi 

eemp  on.      ei^jjej.   necessarily    contraband,    or   which 
become  so  from  the  special  circumstances  of  war, 
to  confiscation;  but  it  is  usual  for  those  nations  who 
their  list  of  contraband  to  subject  the  latter  class  to 
emption  only,  which  by  the  English  practice  means  pure 
of  the  merchandise  at  its  mercantile  value,  together  wil 
reasonable  profit,  usually  calculated  at  ten  per  cent  on 
amount."  ^    This  practice  was  not  viewed  with  favor 
the  Continent  because  indicating  a  departure  from  the 
erally  accepted  practice.^ 


'  Appendix,  Article  41,  p.  457. 
*  In  a  


Mmpen^  H 
r  most  JO  H 
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^  Provision  was,  however,  made  in  the  Declaration  of 
adon,  1909,  by  which 

!A  vessel  stopped   because  carrying   contraband,  and  not 

tie  to  condemnation  on  account  of  the  proportion  of  con- 

traband,  may,  according  to  circumstances,  be  al- 

flsonlT  lowed  to  continue  her  voyage  if  the  master  is 
of  (iw  ready  to  deliver  the  contraband  to  the  belligerent 
P*  ship. 

^The  delivery  of  the  contraband  is  to  be  entered  by  the 
kor  on  the  log  book  of  the  vessel  stopped,  and  the  master  of 
'vessel  must  furnish  the  captor  duly  certified  copies  of  all 
want  papers. 

lie  captor  is  at  hberty  to  destroy  the  contraband  which  is 
k  delivered  to  him,"  • 

fbe  United  States  has  from  time  to  time  made  treaties 

ing  this  principle.    An  early  treaty  between  the  United 
i  and  Sweden,  1783,  says  of  the  seizure  of  neutral  ves- 
[with  contraband: 

S&nd  in  case  the  contraband  merchandize  be  only  a  part  of 
Wgo  and  the  master  of  the  vessel  agrees,  consents  &  oFTera 
uiver  them  to  the  vessel  that  has  discovered  them,  in  that 
I  the  latter,  after  receiving  the  merchandizes  which  are 
I  prize,  shall  immediately  let  the  vessel  go  &  shall  not  by 
tmeans  hinder  her  from  pursuing  her  voyage  to  the  place  of 
ination."  ^ 

135.     Unneutral  Service 
meutral  service  differs  from  the  carriage  of  contraband, 
larly  in  being  hostile  in  its  nature  and  involving  a 

I  oondeouied  or  regarHed  with  disfavor.  An  illufltration  ia  the  dnk- 
aring  the  Franco-Prussian  War  of  1870,  by  the  Germans,  of  eeveral 
I  merchant  ahipH  in  the  Seine  to  prevent  French  ^riboata  from 
J  tip  the  river.  DuriDg  the  same  war.  the  Germans  acized  in  Alsace, 
tttaiy  pmpoaefl.  certain  railway  cairiaees  of  the  Central  Swias  Rail- 
pid  certain  Austrian  rolhng  stock,  all  of  which  remained  in  the 
'-'    1  of  the  Germans  for  some  time.     See  Lawrence,  S  252;  Hall, 


jodix,  Article  a,  p.  458. 


'  Article  13,  Treaty  1783. 
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participation  in  the  contest  by  the  neutral  rendering  the 
service.  Such  service  involves  assistance  in  the  performance 
of  warUke  acts.  While  the  destination  is  a  question  of  vital 
importance  in  the  case  of  contraband,  the  intent  of  the  act 
is  a  matter  of  highest  importance  in  cases  of  unneutral  service. 
The  acts  generally  regarded  as  in  the  category  of  unneutral 
service  are : — 

1.  Participation  in  the  hostilities. 

2.  The  transmission  of  intelligence  in  the  interest  of  tlw 
enemy. 

3.  The  carriage  of  certain  belligerent  persons. 

4.  Aid  by  auxiliary  coal,  repair,  supply,  transport  eh^M, 
or  other  ships  in  control  of  the  belligerent, 

(o)  Participation  in  the  hostilitiea  naturally  identifieal 
PftrtieipcUoD     neutral  with  the  belligerent  and  makes  1 
In  hosUuti«i.     and  his  property  liable  to  similar  treatments 

(b)  Of  the  transmission  of  intelUgence,  in  the  case  of  tl 
AtaJanta,  Lord  Stowell  said: — 

"How  is  the  intercourse  between  the  mother  country  i 
the  colonies  kept  up  in  the  time  of  peace?     By  ships  of  wai 

by  packets  in  the  service  of  the  state.     If  a 
ol  intaUiAance     i^itervenes,  and  the  other  belligerent  prevfulsj 

interrupt  that  communication,  any  person  a 
ping  in  to  lend  himself  to  effect  the  same  purpose,  under  i 
privilege  of  an  ostensible  neutral  character,  does  in  fact  p 
himself  in  the  service  of  the  enemy  state."  ^ 

The  United  States  Naval  Code  of  1900,  withdrawn! 
1904,  states  that 

"A  neutral  vessel  carrying  hostile  dispatches,  when  e 
aa  a  dispatch  vessel  practically  in  the  service  of  the  enemyJ 
liable  to  sdzure.     Mail  steamers  under  neutral  fli 

» 6  C.  Rob.,  440,  454. 
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dispatches  in  the  regular  and  customary  maQner,  either  as  a 
part  of  their  mail  in  their  mail  bags,  or  separately  as  a  matter 
of  accommodation  ajid  without  special  arrangement  or  re- 
muneration, are  not  liable  to  seizure  and  should  not  be  de- 
Uiaed,  except  upon  clear  grounds  of  suspicion  of  a  violation  of 
the  laws  of  war  with  respect  to  contraband,  blockade,  or  un- 
neutral service,  in  which  case  the  mail  bags  must  be  forwarded 
ith  seals  unbroken." 

Begular  diplomatic  and  consular  correspondence  is  not 

tied  as  hostile  unless  there  is  some  special  reason  for 
belief. 
)ch  acta  as  the  repetition  of  signals  by  a  neutral  ship  in 
»8t  of  a  belligerent  might  render  the  ship  liable  to  penalty. 
:  telegraphic  cables  between  a  belligerent  and  a 
1  state  may  become  liable  to  censorship  or  to  inter- 
lion  beyond  neutral  jurisdiction  if  used  for  hostile  pur- 

:)  The  linutation  in  regard  to  the  carriage  of  certain  bel- 
^ent  persons  applies  to  those  who  travel  in  such  manner 
-^  ^  as  to  make  it  evident  that  they  travel  in  the 
b  bdUc-  military  or  naval  service  of  the  belligerent  state, 
ipenona.  ^  ^^j^^  carriage  of  the  person  or  persona  is  paid  , 
he  state,  or  is  done  under  state  contract,  it  is  regarded  J 

fficient  evidence  of  unneutral  service.*    The  neutral 

r  engaged  in  ordinary  service  is  not  obliged  to  inveati- 
I  the  character  of  persons  who  take  passage  in  the  usual 
'.  TTie  case  of  the  Trent  had  no  particular  bearing 
n  this  subject,  as  it  merely  emphasized  a  principle  at 
i  time  settled  "that  a  public  ship,  though  of  a  nation 
,  cannot  take  persons  out  of  a  neutral  vessel  at  aea, 

■ver  may  be  the  claim  of  her  government  on  those 

03."  a 
be  principle  thus  stated  by  Dana  was  modified  as  regards 
OoBembo,"  6  C.  Rob.,  430.  » Wheat  D.,  p.  648. 
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rectri 


those  actually  embodied  in  the  armed  forces  of  the  eni 
the  Declaiation  of  London,  1909,  to  the  following  effect; 

"Art.  47,  Any  individual  embodied  in  the  armed  fore 
of  the  enemy  and  who  lb  found  on  board  a  neutral  merchsi 
vessel,  may  be  made  a  prisoner  of  war,  even  though  there  b 
ground  for  the  capture  of  the  vessel." 


ebd 


id)  Auxiliary  coal,  repair,  supply,  or  transport  ships,  a 

other   vessels   under   orders   or   control   of  ai 
Auxiliary  cool, 

rapur,  Bupply,    enemy  government  or  m  ita  exclusive   emplqi 
or  trusport       have  an  undoubted  hostile  character 

The  general  penalty  for  the  perfon 
unneutral  service  is  the  forfeiture  of  the  vessel  so  engc 
The  penalties  specifically  prescribed  in  the  Declarat 
London,  1909,  are  set  forth  in  the  following  articles: 

"Art,  45.  A  neutral  vessel  is  hable  to  be  condemned  i 
in  a  general  way,  is  hable  to  the  same  treatment  whil 
neutral  vessel  would  undergo  when  liable  to  condemnatiM 
account  of  contraband  of  war: — 

"(1)  If  she  is  making  a  voyage  specially  with  a  view  i 
transport  of  individual   passengers  who  are  embodied  il 
armed  force  of  the  enemy,  or  with  a  view  to  the  t 
of  information  in  the  interest  of  the  enemy. 

"  (2)  If,  with  the  knowledge  of  the  owner,  of  the  one 
charters  the  vessel  entire,  or  of  the  master,  she  is  transport! 
military  detachment  of  the  enemy,  or  one  or  more  persons 
during  the  voyage,  lend  direct  assistance  to  the  operatioul 
the  enemy. 

"In  the  cases  specified  in  the  preceding  paragraphs,  (IM 
(2) ,  goods  belon^ng  to  the  owner  of  the  vessel  are  likewise  I 
to  condemnation." 

"Art.  46.    A  neutral  vessel  is  liable  to  be  condemn) 
in  a   general   way,   is   liable   to   the  same   treatment  1 
■The  "Kow-ahing/'Takahaahi,  24-Sl. 
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she   would  undergo  if  she   were  a   merchant  vessel    of    the 

enemy: — 
"1.  If  she  takes  a  direct  part  in  the  hostilitiea. 
"2.  If  she  is  under  the  orders  or  under  the  control  of  an 
I  igent  placed  on  board  by  the  enemy  Government, 
I   "3.  If  she  is  chartered  entire  by  the  enemy  Government. 
"4.  If  she  is  at  the  time  and  exclusively  either  devoted  to 
a  transport  of  enemy  troops  or  to  the  transmission  of  informa- 
ft  in  the  interest  of  the  enemy. 

1  the  cases  specified  in  the  present  article,  the  goods  be- 
»  to  the  owner  of  the  vessel  are  likewise  liable  to  con- 
mnation." ' 

136.    Visit,  Search,  and  Seizure 

(a)  "The  right  of  visiting  and  searching  merchant  ships 
1  the  seas — whatever  be  the  ships,  whatever  be  the  car- 
goes, whatever  be  the  destinations — is  an  in- 
contestable right  of  the  lawfully  commissioned 
cruisers  of  a  belligerent  nation,"  2  ig  the  state- 
ment of  the  general  principle  laid  down  in  the 
ft  of  the  Maria.    Judge  Story  saya  that  the  right  is  "  al- 
ii by  the  general  consent  of  nations  in  the  time  of  war  and 
J  to  those  occasions."  ^     There  is,  however,  a  qualified 
A  of  search  in  the  time  of  peace  in  case  of  vessels  suspected 
ley  or  of  slave  trade.     Under  these  circumstances  the 
t  must  be  exercised  with  the  greatest  care,  otherwise  the 

f  party  is  liable  to  damages.* 
B)  In  the  time  of  war  the  right  is  exercised  in  order  to 
secure  from  the  neutral  the  obscivanee  of  the 
laws  of  neutrality,  or  specifically,  according  to 
the  regulations  of  the  United  States; 
1.  To  determine  the  nationality  of  a  vessel. 


[.  Chap.  m.p.  458.  '  1  C.  Rob.,  340,  359. 

-liatina  Flora/'  11  Wheat,  1. 
Plmoiwtioiiftl  Law,"  Kaval  War  College,  p.   164;  Lawrence,  §5  124 


2 


\ 


Note.  The  right  of  approach  to  ascertain  the  i 
ality  of  a  vessel  ia  generally  allowed  in  time  of  l 
"International  Law,"  Naval  War  College,  p.  165. 

2.  To  Bscertain   whether  contraband  of  war 
board. 

3.  To  ascertain  whether  a  breach  of  blockade  | 
tended  or  has  been  committed, 

4.  To  ascertain  whether  the  vessel  ia  engaged  " 
capacity  in  the  service  of  the  enemy. 

(c)  The  vessel  is  usually  brought  to  by  firing  a  gun 
a  blank  charge,  or  if  this  is  not  sufficient,  a  shot  acrM 
Th«  mathad  of  ^^"^^  ^"^  ^^^°  "^y  t**^  "^  ^f  necessary  forc& 
eondneiinr  ths  cruiser  sliould  then  send  a  small  boat  wi 
""    ■  officer  to  conduct  the  search.    Arms  m 
carried  in  the  boat  but  not  upon  the  persons  of  the  men. 
officer  should  not  be  accompanied  on  board  the  vessel 
more  than  two  men.     He  should  examine  the  papers  of 
vessel.    If  these  papers  show  contraband,  any  offense  ii 
spect  to  blockade,  or  that  she  is  in  the  enemy  servia 
vessel  should  be  seized;  otherwise  she  should  be  set 
unless  suspicious  circumstances  justify  a  further  searcb, 
entry  in  the  log  book  of  the  circumstances  of  the 
should  be  made  by  the  boarding  officer.' 

(d)  The  papers  expected  to  be  on  board  as  evid4 
the  character  ot  the  vessel  are: — 

WW..        J    ,j^g  register. 

2.  The  crew  and  passenger  list. 

3.  The  log  book. 

4.  A  bill  of  health. 

5.  The  manifest  of  cargo. 

6.  A  charter  party,  if  the  vessel  is  chartered. 

7.  Invoices  and  bills  of  lading.^ 


Uiip'i 
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(e)  It  is  generally  held  that  a  vessel  may  be  seized  in 
case  of  :— 
■eimrv.  ^-  I^esistance  to  visit  and  search.' 

2.  Clear  evidence  of  attempt   to   avoid  visit 
and  search  by  escape. 

3.  Clear  evidence  of  illegal  acts  on  the  part  of  the 
neutral  vessel. 

4.  Absence  of  or  defect  in  the  necessary  papers. 

(a)  Fraudulent  papers. 

(b)  Destruction,  defacement,  or  concealment  of 
papers. 

(c)  Simple  failure  to  produce  regular  papers. 

(/)  In  case  of  seizure  it  is  held  that  the  neutral  vessel  and 
property  vest  in  the  neutral  till   properly  condemned  by  a 
duly  authorized  court.    The  captor  b  therefore 
under  obligation : — 

1.  To  conduct  the  seizure  with  due  regard  to  the 
person  and  property  of  the  neutral. 

2.  To  exercise  reasonable  diligence  to  bring  the  cap- 
ture quickly  to  a  port  for  its  adjudication. 

3.  To  guard  the  capture  from  injury  so  far  as  within 
his  power. 

Failure  to  fulfill  these  obligations  renders  the  beUigerent 
liable  to  damages.^ 

In  the  Chino-Japanese  War  of  1894,  the  Japanese  war 
vessels  visited  eighty-one  neutraJ  vessels  but  only  one  was 
brought  to  the  prize  court.' 

In  the  Russo-Japanese  War  of  1904-1905  sixty-four  vessels 
were  brought  before  the  Japanese  prize  courts,  of  which  fifty 
were  condemned.* 

(g)  The  Hague  Convention  of  1907    with  regard  to  the 

Kight  of  Captiu-e  in  Nava]  War,  provided  for  the  inviolability 

See  Declaration  of  LondoD,  10O9,  Article  63,  Appendix,  p.  462. 

Boll,  p.  620.  'Takahashi,  ChiDO-Japaaese,  16-23. 

Takanaahi,  Rueao-Japanoee.  £37, 
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of  all  postal   correspondence  of  whatever  character  on  Hat 
high  seas  except  when  "destined  for  or  proceeding  from  a 
blockaded  port."    The  mail-ship  is  not  exempt 
fromuptura      ^^^  should  Qot  be  Searched  except  when  abso- 
lutely necessary. 
.  ,    Innocently  employed  small  coast  fishing  and  coast  trading 
'vessels  are  exempt  from  capture,  as  are  vessels  eng^ed  in 
religious,  scientific,  or  philanthropic  missions.^ 

(A)  As  a  general  principle  a  neutral  vessel  which  has  been 
seized  should  be  conducted  to  a  prize  court 
n'utiai^p^o*     ^^^  according  to  the  Declaration  of  liondon, 
1909: 

"Art.  48.  A  neutral  vessel  which  has  been  captured 
may  not  be  destroyed  by  the  captor;  she  must  be  taken  into 
such  port  as  is  proper  for  the  determination  there  of  the  rights 
as  regards  the  validity  of  the  capture." 

It  was  evident,  however,  that  in  practice  neutral  vessels 
were  sometimes  destroyed  and  that  the  regulations  of  certain 
Btates  made  provision  for  destruction  under  exceptional  cir- 
cumstances. There  was  not  agreement  upon  what  should 
be  admitted  as  exceptional  circumstances.  To  meet  this 
difficulty  the  London  Declaration  provides: 

"Art.  49.  As  an  exception,  a  neutral  vessel  which  has  been 
captured  by  a  belligerent  ship,  and  which  would  be  liable  to 
condemnation,  may  be  destroyed  if  the  observance  of  Article 
48  would  involve  danger  to  the  ship  of  war  or  to  the  success 
of  the  operations  in  which  she  is  at  the  time  engt^ed." 

All  persons  and  papers  must  be  placed  in  safety.  TTie 
captor  must  establish  that  his  act  was  due  to  "  an  exceptional 
necessity,"  otherwise  compensation  must  be  paid  "whether 
or  not  the  capture  was  valid."    Compensation  must  also  be 

'  Appendix,  p.  432. 
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pmd  if  the  capture  is  subsequently  held  invaliii  a 
ht  innocent  goods  destroyed.' 


137.    Convoy 

(a)  A  neutral  merchant  vessel  is  sometimes  placed  undfT 
the  protection  of  a  ship  of  war  of  its  own  stale,  aiid  is  then 
said  to  be  under  convoy. 

It  had  been  claimed  by  many  authorities,  particularly  those 
of  Continental  Europe,  that  such  a  merchant  vessel  waa 
exempt  from  visitation  and  search  upon  the 
inmctiM  declaration  of  the  commander  of  the  neutral 
ship  of  war  that  the  merchantman  was  violating 
no  neutral  obligation,  England  had  uniformly  denied  the 
validity  of  this  claim  up  to  1908,  when  at  the  Intt^mational 
Jjaval  Conference  she  waived  her  former  claim. 

Practice  has  been  very  divergent  in  most  stat^.  I'Vom 
■the  middle  of  the  seventeenth  century  the  right  of  convoy 
las  been  asserted.  From  the  end  of  the  eighteenth  {lentury 
the  claim  has  gained  in  importance.^  The  United  States  has 
Bnade  many  treaties  directly  recognizing  the  practice. 

In  the  war  of  1894, 

"Japan  ordered  naval  officers  to  give  credence  to  the  declare*  ] 
tton  of  a  coDVojTng  officer.  The  idea  was  flimpiy  that, 
generosity  was  the  chief  object  of  Japan,  she  did  not  wish  to 
Bearch  and  make  actual  inspection  in  order  to  verify  the  chsr- 
Bcter  of  escorted  merchantmen  and  goods,  trusting  to  the  honor 
of  neutral  officers.  This  was  the  main  idea  of  the  J^Moese 
adopting  the  Continental  piindple  regarding  convoy;  bat  1 
^TBs  not.  in  actual  eases,  bo  tax  as  to  admH  exortitAOt  daiiiK^ 
d  the  ri^t  of  convoy,  such  aa  an  En^jMi  sdmind  Bude  for  aU 
britiefa  ships  in  the  Ctun&  Sea."  ' 

>  ApfxudiL  p.  430. 

KiroU  Mvitkat."  1  50. 
•TakakMlM.piU. 


■  anr  met,"  CL.  TV;  Fte^  " 
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(b)  The  Declaration  of  London,    1909,  admitted  the  ri^l  1 
DaciumUanot    '^^  convoy   Bnd  inserted  a  guarantee   for  ils 
London,  1909.    legitinaate  exercise: 

"Aht.  61.  Neutral  vessels  under  convoy  of  their  national  . 
flag  are  exempt  from  search.  The  commander  of  a  convoy  j 
pvea,  in  writing,  at  the  request  of  the  commander  of  a  bellig-  I 
erent  ship  of  war,  all  information  as  to  the  character  of  the  ' 
vessels  and  their  cargoes,  which  could  be  obtained  by  visit  and 
search. 

"Aht.  62,  If  the  commander  of  the  belligerent  ship  of  «ar 
has  reason  to  suspect  that  the  confidence  of  the  commander  of 
the  convoy  has  been  abused,  he  communicates  hia  auspiciow 
to  him.  In  such  a  case  it  is  for  the  commander  of  the  convo> 
alone  to  conduct  an  inveatigation.  He  must  state  the  re^u:: 
of  such  investigation  in  a  report,  of  which  a  copy  is  furnished  v  ■ 
the  officer  of  the  ship  of  war.  If,  in  the  opinion  of  the  com- 
mander of  the  convoy,  the  facta  thus  stated  justify  the  capture  i 
of  one  or  more  vessels,  the  protection  of  the  convoy  must  be  I 
withdrawn  from  such  vessels."  •  J 

138.    Blockade  I 

Blockade  is  the  obstruction  of  communication  with  a  plac 
in  the  possession  of  one  of  the  belligerents  by  the  anrn' 
forces  of  the  other  belligerent.  The  form  which  blockai!' 
takes  in  most  cases  is  that  of  obstruction  of  communicatio! 
by  water. 

(a)  In  1584  Holland  declared  the  ports  of  Flanders  bloc- 
aded.  Holland  did  not,  however,  maintfun  this  declaratii  ^ 
by  ships  of  war;  indeed,  in  the  early  daj^s  th'T' 
were  no  such  ships  as  would  make  the  maint  ■ 
nance  of  a  blockade  possible.  Such  paper  blockades  wff 
common  in  the  following  centuries,  and  all  the  ports  of  a  sta't 
were  frequently  proclaimed  blockaded,  even  though  thf^ 

>  Appendix,  p.  461. 


might  be  no  force  in  the  neighborhood  to  insure  that  the 
blockade  would  not  be  violated.  Treaties  of  the  eighteenth 
century  show  an  inclination  in  the  states  to  lessen  the  evils 
of  blockade  by  proclamation.  The  growth  of  neutral  trade 
led  to  the  adoption  of  rules  for  its  greater  protection.  The 
armed  neutrality  of  17S0  asserted  in  its  proclaimed  principles 
that  a  valid  blockade  should  involve  such  a  disposition  of 
the  vessels  of  the  belligerent  proclaiming  the  blockade  as  to 
make  the  attempt  to  enter  manifestly  dangerous.^  The  armed 
neutrality  of  1800  asserted  that  a  notice  from  the  commander 
of  the  blockading  vessels  must  be  given  to  the  approaching 
neutral  vessel.  During  the  Napoleonic  wars  there  was  a 
return  to  the  practice  of  issuing  proclamations  with  the  view 
to  limiting  neutral  commerce.  The  English  Orders  in  Council 
of  1806  and  1807,  and  the  Berlin  Decree  of  1806,  and  the 
Milan  Decree  of  1807,  by  which  Napoleon  attempted  to  meet 
the  English  Orders,  were  the  expression  of  the  extremest 
belligerent  claims  in  regard  to  the  obstruction  of  neutral 
conamerce.  The  treaties  of  1815  said  nothing  in  regard  to 
blockade.  The  practice  and  theory  varied  till,  by  the  Decla- 
ration of  Paris  in  1856,  a  fixed  basis  was  announced  in  the 
provision  that  "  Blockades,  in  order  to  be  binding,  must  be 
effective."  ^ 

(&)  A  blockade  presupposes, — 

1.  A  state  of  war. 

2.  Declaration  by  the  proper  authority. 

3.  Notification  of  neutral  states    and  their 
subjects. 

4.  Effective  maintenance, 
(c)  The  so-called  pacific  blockade  differs  in  its  purpose  and 
method  to  such  an  extent  as  to  cause  many  to  deny  it  any 
standing  in  international  law.    Only  a  belligerent  can  insti- 

'  Walker,  '■Science  of  Int.  Law,"  p.  3M. 
'  Appeni^,  p.  379. 


tute  a  blockade  which  other  states  are  boimd  to  leepee^ 
as,  without  war,  there  are  no  neutrals.    The  blockade  t 

continue  even  until  the  conclusion  of  pea«e. 
™  ^^!IrB      '^^  agreement  to  a  truce  or  an  armistice  doa 

not  put  an  end  to  the  blockade. 

(d)  Blockade  can  be  declared  only  by  the  proper  authorit]i; 
,'  As  war  is  a  state  act,  only  the  person  or  authority  deag 
nated  by  the  constitution  or  law  of  the  state  can  declare  I 

blockade.  Such  a  declaration  must,  in  eeneral 
come  from  the  chief  of  the  state.  In  certaK 
cases  a  blockade  declared  by  an  officer  in  command  of  forei 
remote  from  the  central  government  is  held  to  be  valid  fra 
the  time  of  its  proclamation,  if  the  act  of  the  conunande 
receives  subsequent  ratification  from  the  central  authority.^ 
The  Declaration  of  London,  1909,  states  that: 

"  Art.  9.     A  declaration  of  blockade  is  made  either  by  ll 
blockading  Power  or  by  the  naval  authorities  acting  in  its  n 
"  It  specifies — 

"  (1)  The  date  when  the  blockade  begins. 

"  (2)  The  geographical  limits  of  the  coast  blockaded. 

"  (3)  The  delay  to  be  allowed  to  neutral  vessels  fordepartiMt 

"Art.  10.     If  the  operations  of  the  blockading  Power,  ( 

the  naval  authorities  acting  in  its  name,  do  not  eatabliah  tl 

blockade  in  conformity  with  the  provisions  which,  in  atcori 

ance  with  Article  9  (1)  and  (2),  must  be  inserted  in  the  declai* 

tion  of  blockade,  the  declaration  is  void,  and  a  new  declaratiu 

is  necessary  in  order  to  make  the  blockade  operative."  • 

(e)  Neutrals  must  be  notified  of  the  existence  of  a  blockBib 

This  notification  may  be: — 

1.  By  omcial  proclamation  announcu 
the  place  to  be  blockaded,  and  the  time  when  the  jhocIi 
mation  becomes  effective. 

•  Appendii,  pp.  451-452. 
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2,  By  notification  to  vessels  when  they  come  near  the 
place  blockaded. 

3.  The  use  of  both  the  above  methods. 
The  theory  of  the  American  and  English  authorities  has 

tn  to  assume  a  knowledge  of  the  blockade  on  the  part  of 
subjects  if  the  political  authority  of  their  state  had  been 
informed  of  the  exiateace  of  the  blockade  before  the  neutral 
vessel  left  port.  In  practice  both  powers  have  in  recent 
years  given  a  neutral  vessel  warning  of  the  existence  of 
blockade  of  a  port  before  seizure.' 

The  French  rule  has  been  to  give  in  every  instance  an  ap- 
roaching  neutral  vessel  warning  of  the  existence  of  a  block- 
and  to  consider  the  notification  to  the  neutral  state 

ithorities  as  merely  a  diplomatic  courtesy. 

Ordinarily  local  notification  is  made  to  port  and  consular 

ithorities  of  the  place  blockaded. 

In  recent  years  the  time  allowed  a  vessel  to  discharge, 

load,  and  to  leave  port  has  been  specified. 

In  order  that  a  blockade  may  be  fully  operative,  the  Decla- 

ition  of  London  states  that: 

"Art.  II.  A  declaration  of  blockade  is  notified — 
"  (1)  To  neutral  Powers,  by  the  blockading  Power  by  means 
a  communication  addressed  to  the  Governments  themselves, 
to  their  representatives  accredited  to  it; 
"  (2)  To  the  local  authorities,  by  the  officer  commanding  the 
ckading  force.  These  authorities  will,  on  their  part,  inform, 
soon  as  possible,  the  foreign  consuls  who  exercise  their 
ictions  in  the  port  or  on  the  coast  blockaded."  ^ 

In  case  of  special  notification  by  the  officer  in  command 
a  blockading  ship  to  a  neutral  vessel  ignorant  of  the  block- 

'  Premdent  McKinley's  Proclajnation  of  Blockade,  during  the  war  with 
tin.  is  ^ven  in  Proclamations  aod  E>ecre^,  p.  75,  and  Prc^dent  Lin- 


334  INTERNATIONAL  LAW 

ade,  the  fact  with  particulars  should  be  entered  in  the  log 

of  the  neutral  vessel  over  the  officer's  signature.^ 

(/)  The  principle  that  a  blockade  must  be  effective  »p- 

X  biookade        P^^  '^'^*'*  *"  ^^^  place  and  to  the  manner  of  en- 

mnit  bs  forcement. 

edective.  j    Blockade  must  apply  to  a  place  which 

may  be  blockaded,  i.e.  to  seaports,  rivers,  gulfs,  ba>-s, 
roadsteads,  etc.  A  river  which  forma  the  boundary 
between  one  of  the  belligerent  states  and  a  neutral 
state  may  not  be  blockaded.  Rivers  flowing  for  a  part 
of  their  course  through  belligerent  territory  but  dis- 
charging through  neutral  territory  may  not  be  blockaded. 
Certain  waters  are  not  liable  to  blockade  because  exempt 
by  agreement;  as  in  the  case  of  the  Kongo  River  by  the 
Act  of  1885. 

2,  "  BlockadoB,  in  order  to  be  binding,  must  be  effect- 
ive, that  ia  to  say,  maintained  by  a  force  sufficient  really 
to  prevent  access  to  the  coast  of  the  enemy."  ^  This  i? 
interpreted  in  the  United  States  as  "maintained  by  a 
force  sufficient  to  render  ingress  to  or  egress  from  tiic 
port  dangerous."  *  The  subject  of  the  degree  of  cffecl- 
iveness  which  is  necessary  has  been  much  discussed,  ami 
can  only  be  determined  by  the  circumstances  in  a  ^vc 
case.*  The  English  interpretation  in  the  main  agrees  wilb 
that  of  the  United  States.  The  Continental  stat«  I 
inclined  to  gjve  a  more  literal  interpretation  to  the  r 
The   Declaration   of  London,    1909,   recognizes   that  f_ 

graphical  and  many  other  conditions  affect  the  mfuntenaoet   " 

of  a  blockade  and  decides : 

"Art.  3.     The  question  whether  a  blockade  is  effective  is • 
question  of  fact."* 

'  Appendix,  p.  452.         '  Declaration  of  Paris,  Appendix,  p.  379. 

'Gen.  Ordera,  No.  492,  Navy  Dept.,  ISOS.  'Calvo,  j  2841. 

'  AppcndLt.  p,  451. 
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(g)  A  blockade  comes  to  an  end : — 

1.    By  the  cessation  of  any  attempt  to  render  it 
effective. 
2.  By  the  repulse  by  force  of  the  vessels  at- 
tempting to  maintain  the  blockade. 

3.  For  a  given  neutral  vessel  when  there  is  no  evidence 
of  a  blockade,  after  due  care  to  respect  its  existence. 
"ITiis  may  happen  when  the  blockading  force  is  tempo- 
rarily withdrawn  on  account  of  stress  of  weather. 

There  is  a  general  agreement  that  in  the  other  cases  after 
cessation  blockade  must  be  formally  instituted  again  as  it 
was  in  the  be^nnlng. 

139.  Violation  of  Blockade 
"  A  breach  of  blockade  is  not  an  offense  against  the  laws  of 
the  country  of  the  neutral  owner  or  master.  The  only  penaJty 
for  engaging  in  such  trade  is  the  liability  to  capture  and 
condenmation  by  the  belligerent."  ^  The  American  and 
English  practice  was  to  regard  as  the  breach  of  blockade  the 
act  of  passing  into  or  out  of  a  blockaded  place,  unless  by 
Bpecial  privilege,  or  a  manifestation  of  an  intent  to  thus  pass. 
!  French  courts  imposed  a  penalty  only  upon  these  who 
ctually  attempted  to  run  the  blockade.  The  American  prac- 
!  made  the  vessel  liable  to  penalty  from  the  time  of  its 
rture  from  neutral  jurisdiction  with  intent  to  enter  the 
ded  port  until  its  return,  unless  the  blockade  was 
i  meantime, 
lie  Declaration  of  London,  1909,  attempting  to  reconcile 
tergent  practices,  in  an  equitable  manner  prescribed  that: 

"  Art.  17.    The  seizure  of  neutral  vessels  for  violation  of 
^'ockade  may  be  made  only  within  the  radius  of  action  of  the 
*^pe  of  war  assigned  to  maintain  an  effective  blockade." 
"  Abt.  20.     A  vessel  which  in  violation  of   blockade  has 
'  Snow's  "  Intemation&l  Law,"  p.  155. 
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left  a  blockaded  port  or  has  attempted  to  enter  the  port  ia 
liable  to  capture  so  long  as  she  is  pursued  by  a  ship  of  the 
blockading  force.     If  the  pursuit  is  abandoned,  or  if  the  b 
ade  is  raised,  her  capture  can  no  longer  be  effected," 


sebiojl 
usufl 


a  leaacat 

lirtydl 
vesseinl 


Under    proper   regulations,    certain 
allowed  to  pass  a  blockade  without  penalty  :- 

1.  Neutral  vessels  in  actual  distress.^ 

2.  Neutral  vessels  of  war  strictly  as  a  privilege.^ 

3.  Neutral  vessels  in  the  port  at  the  time  of  the  establish- 
ment of  the  blockade,  provided  they  depart  within  a  r 
able  time.* 

In  the  War  of  1898,  the  United  States  allowed  thirty  i 
after  the  establishment  of  the  blockade  to  neutral  ves 
load  and  to  depart. 

The  penalty  for  the  violation  of  blockade  is  forfeiture  ol 
vessel  and  cargo,  although  when  vessel  and  cargo  belong  to 
different  owners,  and  the  owner  of  the  cargo  is  an  innocent 
shipper,  it  has  been  held  that  the  cargo  may  be  released.' 
This  may  happen  if  a  vessel  deviates  from  her  original  des- 
tination to  a  blockaded  port.  The  crewa  of  neutral  veasdi 
violating  a  blockade  are  not  prisoners  of  war,  but  may  bl 
held  as  witnesses  before  a  prize  court. 

140.    Continuous  Voyages 

(a)  The  Rule  of  War  of  1756  declared  that  during 

neutrals  were  not  permitted  to  engage  with  the  colooi 

a  belligerent  in  a  trade  which  was  not  pena 

to  foreigners  in  time  of  peace.^    Ordinori 

the  time  pf  peace,  trade  between  the  mother  country 

the  colony  was  restricted  to  domestic  ships.     This  rule 

adopted  in  order  that  a  neutral  nught  not,  by  undertl 

trade  denied  him  in  time  of  peace,  relieve  one  of  the 

'  Appendix,  pp.  452,  453.  '  Appendix,  p.  451. 

'  Appendix,  p.  451,  •  Appendix,  p.  4S2. 

•  Appendix,  p.  453.  •  See  3  PbiUimore,  Ch«p.  XI 
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tigerents  of  a  part  of  the  burdens  of  war  which  the  interrup- 
Kon  of  domestic  commerce  by  the  other  belligerent  had 
mposed.  Trade  with  neutral  ports  was  allowed  in  time  of 
Therefore,  to  avoid  technical  violation  of  the  rule, 
leutral  vessels  sailing  from  a  port  within  belligerent  jurisdic- 
tion, touched  at  a  port  within  neutral  jurisdiction,  and  in 
Bome  cases  landed  and  reshipped  their  cargoes.  Lord  Stowell 
decided  that  it  was  a  settled  principle  "  that  the  mere  touch- 
ing at  any  port  without  importing  the  cargo  into  the  com- 
mon stock  of  the  country  will  not  alter  the  nature  of  the 
royage,  which  contmues  the  same  in  all  respects,  and  must 
e  considered  as  a  voyage  to  the  country  to  which  the  vessel 
I  actually  going  for  the  purpose  of  delivering  her  cargo  at 
tfie  ultimate  port."  '  In  the  case  of  the  WiUiam  in  1806, 
r  WiUiam  Grant  declared  that  "  the  truth  may  not  always 
J  discernible,  but  when  it  is  discovered,  it  is  according  to 
iie  truth  and  not  according  to  the  fiction  that  we  are  to  give 
I  the  transaction  its  character  and  denomination.  If  the 
voyage  from  the  place  of  lading  be  not  really  ended,  it  mat- 
ters not  by  what  acts  the  party  may  have  evinced  his  desire 
of  making  it  ap[)ear  to  have  ended.  That  those  acts  have 
1  attended  with  trouble  and  expense  cannot  alter  their 
quality  or  their  effect."  ^  The  English  authorities  held  that 
the  visit  to  a  neutral  port  did  not  constitute  the  trip  two 
voyages,  but  that  the  voyage  was  continuous  and  the  prop- 
erty liable  to  confiscation,  though  Hall  says  the  "cargo  was 
confiscated  only  when  captured  on  its  voyage  from  the  port 
of  colorable  importation  to  the  enemy  country."  '  British 
inuisers,  however,  seized  three  German  vessels,. the  Herzog, 
ihe  Bundesralk,  and  the  General,  during  the  South  African 
(Far  of  1899-1900,  while  on  a  voyage  to  the  Portuguese  port 
Louren^o  Marquez,  which  was  the  natural  port  of  entry 

'The  "Maria,"  6  C.  Rob.,  365,  .368.  '5  C.  Rob,,  385,  396. 

•HaU,  p.  669. 
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for  Pretoria,  the  capital  of  the  South  African  Republic.  Ger- 
many protested.  The  vessels  were  released  and  the  English 
authorities  promised  that  in  the  future  they  would  refrain 
from  searching  vessels  until  the  vessels  had  passed  beyond 
Aden,  or  any  other  place  at  the  same  distance  from  Delagoa 
Bay. 
The  American  doctrine  of  continuous  voyages  is  a  con- 
siderable extension  of  the  English  doctrine  and 
Oua  of  tha        ^^  ^^^^  ^^j^j^  severe  criticism.     In  the  case  of 

Bamiiiu. 

the  Bermuda,  captured  during  the  Civil  War  of 
1861-1865,  it  was  held  that:— 

"  Destination  alone  justifies  seizure  and  condemnation  of  ship 
and  cargo  in  voyage  to  ports  under  blockade;  and  such  destina- 
tion justifies  equally  seizure  of  contraband  in  voyage  to  ports 
not  under  blockade;  but  in  the  last  case  the  ship,  and  cargo, 
not  contraband,  are  free  from  seizure,  except  in  cases  of  fraud 
or  bad  faith."  ' 

In  the  ease  of  the  Stephen  Hart,  a  British  schooner,  bound 

from  London  to  Cuba  with  a  cargo  of  war  sup- 

BWpLen  alrt.     P^'^^'  captured  in  1862  off  the  coast  of  Florida, 

Judge  Betts  condemned  both  vessel  and  cargo. 

He  maintained  that: — 

"The  commerce  is  in  the  destination  and  intended  use  of  the 
property  laden  on  board  of  the  vessel,  and  not  in  the  incidental. 
ancillary,  and  temporary  voyage  of  the  vessel,  which  may  be 
but  one  of  many  carriers  through  which  the  property  is  to  reach 
its  true  and  original  destination.  ...  If  the  guilty  intention, 
that  the  contraband  goods  should  reach  a  port  of  the  enemy, 
existed  wheh  auch  goods  left  their  English  port,  that  guilty  in- 
tention cannot  be  obliterated  by  the  innocent  intention  of 
stopping  at  a  neutral  port  on  the  way.  .  .  .  This  court  holds 
that,  in  all  such  cases,  the  transportation  or  voyage  of  the  con- 
traband goods  is  to  be  considered  as  a  unit,  from  t 
'  3  WaU.,  514. 
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lading  to  the  port  of  delivery  in  the  enemy's  country;  that  if 
any  part  of  such  voyage  or  transportation  be  unlawful,  it  is  un- 
lawful throughout ;  and  that  the  vessel  and  her  cargo  are  subject 
to  capture;  as  well  before  arriving  at  the  first  neutral  port  at 
which  she  touches  after  her  departure  from  England,  as  on  the 
voyage  or  transportation  by  sea  from  such  neutral  port  to  the 
port  of  the  enemy."  i 

This  position  of  the  United  States,  which  has  been  so 
criticised,  is  liable  to  be  abused  to  the  disadvantage  of  neu- 
tral commerce.     The  absence  of  some  such  rule 


seemed  necessary  to  allow  the  exercise  of  a  certain  amount  of 
supervision  over  commerce  of  neutrals  when  it  was  destined 
to  neutral  ports  having  convenient  communication  with  the 
enemy.  This  might  extend  to  the  seizure  of  neutral  veasels 
bound  for  that  port  only  in  form,  provided  there  was  no  doubt 
as  to  the  true  destination,  but  such  seizure  was  to  be  made 
with  the  greatest  care  not  to  violate  the  proper  rights  of  neu- 
trals. There  was  less  reason  for  the  general  exercise  of  this 
supervision  over  vessels  sailing  to  a  neutral  port  which  was 
separated  from  the  belligerent  territory  by  a  considerable 
pspanse  of  water,  than  for  its  exercise  over  vessels  sailing  to 
a  port  which  was  separated  only  by  a  narrow  expanse  of 
In  cases  where  the  neutral  port  was  upon  the  same 
Hid  area  with  the  belligerent  territory  and  had  easy  com- 
oication  by  rail  or  otherwise,  bo  that  it  might  become  a 
I  port  of  entry  for  goods  bound  for  one  of  the  bellig- 
bts,  the  other  belligerent  might  properly  exerdse  a  greater 
!  of  authority  in  the  supervision  of  commerce  than 
iild  ordinarily  be  allowable.  It  was  on  this  ground  that 
jrland  could  justify  her  action  in  the  seizure  of  vessels 
md  for  Delagoa  Bay  during  the  war  in  South  Africa,  in 
<  BUtchford'e  I^ii«  Caaea,  3S7,  405,  407;  Soatt.  "Cum,"  p.  SS2. 
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1899-1900;  and  similarly  Italy  justified  her  seizure  of  the 
Dutch  vessel,  Doelwyk,  in  August,  1896,  during  the  Abys- 
Binian  war.  This  vessel  was  bound  for  a  friendly  port,  but 
a  port  from  which  its  cargo  of  war  supplies  would  pass  oyet- 
land  to  the  enemy  without  diiBculty. 

(b)  "The  doctrine  of  continuous  voyage  in  respect  both 
Bole*  oi  tiia  ''^  contraband  and  of  blockade"  which  had 
Dfloiantion  <d  been  the  subject  of  so  much  controversy  was 
London,  looB.  introduced  as  one  of  the  questions  in  the  pro- 
gram of  discussion  for  the  London  Naval  Conference  in  190^ 
1909. 

The  United  States  Government  had  advanced  the  a,- 
tremeat  cltdme  under  this  doctrine  during  the  Civil  War  of 
1861-1865.  It  was  acknowledged  that  these  claims  wae 
made  under  exceptional  circumstances. 

Certain  states  had  positively  denied  the  existence  of  Ihf 
rights  claimed  by  states  nmintajning  the  doctrine  of  coctinu- 
ous  voyage. 

The  Conference  finally  agreed  that  the  doctrine  of  cafr] 
tmuous  voyage  might  properly  be  recognized  as  applying 
abaoluto  contraband  and  formulated  this  opinion  in 
Declaration  of  London,  1909,  as  follows: 


"Art.  30.     Absolute   contraband  is  liable  to  capture  HI 
is  shown  to  be  destined  to  territory  belon^g  to  or  occnpij 

by  the  enemy,  or  to  the  armed  forces  of  the  enemy.     It  is  I 
material  whether  the  carriage  of  the  goods  is  direct  c 
either  transhipment  or  transport  over  land." 


The  right  of  capture  was  also  extended  to  conditional  o 
traband  in  the  exceptional  case  "where  the  enemy  c 
has  no  seaboard"  and  the  conditional  contraband  is  fm 
to  be  destined  for  the  armed  forces  of  the  enemy.' 

■  British  FarL  Fapora,  Miso.  No.  4  (1000),  p.  47;  Appendix,  p.  4S7. 
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141.     Prize  and  Prize  Courts 

fl)  Prize  is  the  general  terra  applied  to  captures  nmde  at 

The  ships  and  goods  of  an  enemy  liable  to  capture  by 

the  laws  of  war,  and  the  ships  and  goods  of  a 

neutral  when  involved  in  acts  forbidden  by  the 

8  of  war,  may  be  brought  into  port  for  adjudication  and 

>06ition.     Enemy's  goods,  except  contraband  of  war,  are 

liable  to  capture  on  neutral  ships,'     Certain  ships  engaged 

liaritable  or  scientific  pursuits,  and  coast  fishing  and  trad- 

vessels,  are  exempt  from  capture,^  as  are  also  certain 

Jally  exempted  by  treaty.    In  general  other  goods  and 

Eds  of  the  enemy  are  liable  to  capture.    Contraband  goods 

a  neutral,  vessels  attempting  to  violate  blockade,  vessels 

forming  unneutral  service,  or  goods  or  vessels  otherwise 

■olved  in  a  way  contrary  to  the  laws  of  war  are  liable  to 

iture. 

6)  The  National  Prize  Court  ia  the  tribunal  which  deter- 

aes  the  rights  of  the  parties  concerned  in  the  capture  and 

the  disposition  of  the  goods  or  vessel.     All  cap- 

'    tures  belong  to  the  state  in  whose  name  they 

are  made.    An  inchoate  title  to  the  prize  is  ac- 

ired  by  possession,  but  complete   title   is  acquired  only 

condemnation  by  a  projMirly  constituted  prize  court. 

A  prize  court  may  be  established  by  the  belligerent  in 

n  state,  in  the  territory  where  the  belligerent  has  mili- 

'dtuiu  ^'^^  jurisdiction  or  in  the  territory  of  an  ally.' 

The  establishment  of  a  court  in  neutral  juris- 

an  is  not  permitted.*     When  Genet,  the  minister  of 

:,  tried,  in  1793,  to  set  up  consular  prize  courts  in 

JDnited  States,  Washington  protested  and  Gen^t  was 

led.    Takahashi  says,  "  It  ia  clear  that  if  we  admit  the 


>p.  456-A57,  Articlea  33,  35,  36. 
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prevailing  principle  concerning  the  establishment  of  a  pri« 
court  in  a  belligerent's  own  dominions  or  its  ally's,  i 
occupied  territory,  we  may  infer  tliat  a  court  can  be  hdd 
on  the  decii  of  a  man-of-war — a  floating  portion  of  a  tenv 
tonal  sovereignty — lying  in  the  above-mentioned  waters, 
provided  the  processes  of  procedure  are  followed."  i  He 
maintains,  however,  that  a  court  might  not  be  established 
on  the  high  seas,  as  proper  procedure  for  the  interested  par- 
ties would  not  be  possible. 

(2)  The  tribunals  which  have  jurisdiction  of  prize  easel 

differ  in  the  different  countries.     In  the  VmUi 

J***^?^  "*       States,  the  District  Ctourts  possess  the  powen 

of  a  prize  court,  and  an  appeal  lies  to  tbt 

Supreme  Court,^ 

Dana  calls  the  prize  tribunal  on  ijiqueat  by  the  state,  mi 
regards  it  as  the  means  by  which  the  sovereign  "  desires  an! 
is  required  to  inform  himself,  by  recognized  modes,  of  tin 
lawfulness  of  the  capture." 

The  methods  of  procedure  of  prize  courts  are  similar  in 
different  countries.^  The  practice  in  the  United  States  is  a 
follows : — 

The  commanding  officer  of  the  capturing  vessel,  afW 
securing  the  cargo  and  documents  of  the  captured  vessel, 
makes  an  inventory  of  the  last  named,  seals  them  and  seudi 
them,  together  with  the  master,  one  or  more  of  the  othtf 
officers,  the  supercargo,  purser,  or  agent  of  the  prize,  and  al» 
any  one  on  board  supposed  to  have  inf ormatioD,  under  chafe" 
of  a  prize  master  and  a  prize  crew,  into  port  to  be  placed  ' 
the  custody  of  the  court.  The  prize  master  delivers  i^i 
documents  and  the  inventory  to  prize  commissioners,  «' 
are  appointed  by  the  court,  and  reports  to  the  district  aH' ' 


'  Takahashi,  Chino-Jnpaneso,  p.  105. 

"U.S.  Rev.  Sts..  5  .-iS^.  cl.  8;  )S  St.,  316,  B.  80. 

'T&k&haahi,  Riisao-Japanese,  527. 
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ley,  who  files  a  libel  against  the  prize  property  and  seta 
■  that  the  proper  preparatory  evidence  is  taken  by  the  priao 
ommiasionera,  and  that  the  prize  commissioners  also  take 
he  depositions  de  bene  esse  of  the  prize  crew,  and  of  other 
ransient  persons  cognizant  of  any  facts  bearing  on  con- 
temnation  or  distribution."'  The  libel  should  "prop<'rly 
lontain  only  a  description  of  the  prize,  with  dates,  etc.,  for 
dentification,  and  the  fact  that  it  was  taken  as  prize  of  war 
)y  the  cruiser,  and  brought  to  the  court  for  adjudication, 
hat  is,  of  facts  enough  to  show  that  it  is  a  maritime  caUHO 
)f  prize  jurisdiction  and  not  a  case  of  municipal  penalty  or 
brfeiture."  ^  Notice  is  then  published  that  citizens  or  neu- 
.rala,  but  not  enemies,  interested  in  the  prize  pro|)erty  nhall 
ippear  and  enter  their  claims.  As  there  are  no  allegationt  | 
n  the  Ubel,  the  answer  of  the  daimant  is  only  a  genrrral  I 
lenial  under  oath.  The  prize  commissioners  then  examine 
;he  witnesses  privately;  and  this  evidence,  which  is  kept  id 
lecret  until  complete,  is  called  in  jtreparatorio.^  If  the  court 
3  in  doubt  it  will  order  "further  proof,"  that  in,  hoflidiM  the 
thip,  cai^o,  documents,  and  witnesses.  The  burdf-n  in  on 
,he  claimant  to  prove  title.*  If  the  clainuuit'H  right  m  not 
lufficiently  established,  the  property  'm  condenmcd.  Thn 
laptors  are,  however,  liable  to  damages  if  there  is  ffnind  no 
irobable  cause  for  the  capture,* 

e[t  has  been  the  geoenU  practice  bi  dtatribute  m  prtM 
'  the  proceeds,  or  a  part  of  tbe  proceeds,  of  B  capture 
i.  Her.  8ts.,  I  40I&  aim*  1824,  pmr.  U-17;  «U,  WI7,  Mill ' 
u,"  4  WalL,  B31. 
eat.  D.,  n.  1S6.  m;  D,  &  Ket.  8ta..  . 

»*el."  *id.,  517. 

•  Wheat.  D..  D.  180,  m. 

•  Tbe  "La  MMdje."  2  Spa^i^  W.    TW  mA«l  </  fwSM4wn  h 


Kith  a  few 

)roperty.     !  _  _  _ _ 

usfai,  auBo-lapmmtm,  iifL  U  <«  aif,  7^-WJ,  tT^iOL 


I H  »  prtH  «Mirt,  Til*' 
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among  the  captors.  This  distribution  is  a  matter  of  munic- 
ipal law.  In  England  the  sum  realized  from  the  sale  of  the 
goods  and  vessel  may  be  distributed  among  the 
e  nwnBy.  ^^p^^pg^  though  the  crown  reserves  the  right  to 
decide  what  interest  the  captors  shall  have,  if  any.'  By  a 
royal  decree  of  June  20,  1864,  Prussia  provided  in  detail  what 
each  of  those  participatmg  in  the  capture  should  receive." 
By  the  act  of  March  3, 1899,  the  United  States  provided  thai 
"all  provisions  of  law  authorizing  the  distribution  among 
captors  of  the  whole,  or  any  portion,  of  the  proceeds  of  vessels, 
or  any  property  hereafter  captured,  condemned  as  prize,  or 
providing  for  the  payment  of  bounty  for  the  sinldng  or 
destruction  of  vessels  of  the  enemy  hereafter  occurring  in 
time  of  war,  are  hereby  repealed."  ^ 

(d)  The  International  Prize  Court  was  provided  for  in  the 
The  Inter-  Hague  Conference  of  1907,  the  delegates  d(~ 
national  Ptito  claring  that  they  had  concluded  the  Convention 
"""■  for  that  purpose.* 

The  Hague  Conference  of  1907  declared  that  it  had  agreed 
upon  a  Convention  for  the  Creation  of  an  International  Prize 
Court,  "animated  by  the  desire  to  settle  in  an  equital)!? 
manner  the  differences  which  sometimes  arise  in  the  course 
of  a  naval  war  in  connection  with  the  decisions  of  National 
Prize  Courts." 

This  Convention  for  the  Creation  of  an  International  Priw 
Court  provides  for  exercise  of  jurisdiction  in  the  first  instance 
by  the  National  Prize  Court  and  for  appeal  to  the  International 
Prize  Court.  It  also  provides  for  the  constitution  and  pro- 
cedure of  the  court. 

Article  VTI  of  this  Hague  Convention  provided  that  "in 
the  absence  of  treaty  provisions  covering  a  given  case,  the 
Court  shall  apply  the  rules  of  international  law.     If  no  gen- 
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srally  recognized  rule  exists,  the  Court  shall  give  judgment 
n  accordance  with  the  general  principles  of  justice  and  equity." 
Certain   states  were  uncertain   as  to  the   interpretation 
which  would  be  given  under  this  clause  of  Article  VII.    Ac- 
cordingly, on  the  invitation  of  Great  Britain,  a  conference, 
known  as  the  International  Naval  Conference,  of  ten  powers 
— Germany,  United  States,  Austria-Hungary,  Spain,  France, 
Great  Britain,  Italy,  Japan,  Netherlands,  Russia— assembled 
at  London,  December  4, 1908,  and  on  February  26,  1909,  con- 
cluded the  Declaration  of  London,  which  announces  in  the 
Preliminary  Provision  that: 
"The  Signatory  Powers  are  agreed  that  the  rules  contained 
n  the  following  chapters  correspond  in  substance  with  the 
lerally  recognized  principles  of  international  law."  ^ 
■fiie  chapters  of  this  Declaration  are: 

1.  Blockade  in  time  of  war. 

2.  Contraband  of  war. 

3.  Unneutral  service. 

4.  Destruction  of  neutral  prizes. 

5.  Transfer  to  a  neutral  flag. 

6.  Enemy  character, 

7.  Convoy. 

8.  Resistance  to  search. 

9.  Compensation. 

Powers  not  represented  at  the  London  Naval  Conference 
^  invited  to  accede  to  the  Declaration. 

'  For  full  text  of  Declaration  of  London,  eee  Appendix,  p.  450. 
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APPENDIX  I 

INSTRUCTIONS  FOR  THE  GOVERNMENT  OF 

ARMIES  OF  THE  UNITED  STATES  IN 

THE  FIELD 

WAR   DEPARTMENT, 

Adjutant  General's  OmcB, 

Wathington,  April  24,  1863. 

The  ToIIowmg  "Inetructions  for  the  GovenuneDt  of  Armies  of  the 
United  States  in  the  Field,"  prepared  by  Francis  Lieber,  LL.D.,  and 
revised  by  a  Board  of  Officers,  of  which  Major  Geacral  E.  A.  Hitchcock 
is  president,  having  been  approved  by  the  President  of  the  United  States, 
be  commaods  that  they  be  published  for  the  infomiatioD  of  ali  coaccmed. 
Bt  oaoEK  or  the  Secrctarv  or  War: 

E.  D.  TOWNSEND, 
A*mtan(  AdjulaTU  Oeneral. 

INSTRUCTIONS  FOR  THE  GOVERNMENT  OF  ARMIES 
OF  THE  UNITED  STATES  IN  THE  FIELD 


Martial    Law — Militaht    Jcrisdiction — Milttabt    Neceshitt — 
Retauation 

1 

A  place,  district,  or  country  occupied  by  an  enemy  stands,  in  con- 
aequence  of  the  occupation,  under  the  Martial  Law  of  the  invading 
w  occupying  army,  whether  any  proclamation  declaring  Martial  Law, 
M  any  public  warning  to  the  inhabitants,  has  been  issued  or  not. 
Itfartial  Law  is  the  immediate  and  direct  effect  and  consequence  of  oc- 
*Up»tion  or  conquest. 

Itw  presence  of  a  hostile  army  jirocJaims  its  Martial  Law. 


I 


Martial  Law  doea  not  cease  during  the  hostile  occupation,  exaa 
by  special  proclamation,  ordered  by  the  commander  in  chief;  i 
special  mention  In  the  treaty  of  peace  concluding  the  war,  when  ij 
occupation  of  a  place  or  territory  continues  beyond  the  conclus 
of  peace  as  one  of  the  conditiociB  of  the  same. 


Martial  Law  in  a  hostile  country  consists  in  the  suepeouoD,  by  On 
occupying  military  authority,  of  the  criminal  and  civil  law,  and  of  lie 
domestic  administration  and  government  in  the  occupied  place  or 
territory,  and  in  the  substitution  of  mihtary  rule  and  force  forllie 
same,  as  well  as  in  the  dictation  of  general  laws,  as  far  as  militai; 
Qccessity  requires  this  suspension,  substitution,  or  dictation. 

The  commander  of  the  forces  may  proclaim  that  the  administratioo 
of  all  civil  and  penal  law  shall  continue  either  wholly  or  in  part,  as  in 
times  of  peace,  unless  otherwise  ordered  by  the  mihtary  authority. 


Martial  Law  is  simply  military  authority  exercised  in  accordance 
with  the  laws  and  usages  of  war.  Military  oppression  is  not  Marti»l 
Law;  it  is  the  abuse  of  the  power  which  that  law  confers.  As  Martial 
Law  is  executed  by  military  force,  it  is  incumbent  upon  those  wh.* 
administer  it  to  be  strictly  guided  by  the  principles  of  justice,  honor. 
and  humanity — virtues  adorning  a  soldier  even  more  than  other  men, 
for  the  very  reason  that  he  possesses  the  power  of  his  arms  against  lie 
imarmed. 

5 

Martial  Law  should  be  less  stringent  in  places  and  countries  fullf 
occupied  and  fairly  conquered.  Much  greater  severity  may  be  eiw- 
cised  in  places  or  regions  where  actual  hostilities  exist,  or  are  expected 
and  must  be  prepared  for.  Its  most  complete  sway  is  allowed— «■«> 
in  the  cornmander's  own  country — when  face  to  face  with  the  eoemji 
because  of  the  absolute  necessities  of  the  case,  and  of  the  paramount 
duty  to  defend  the  country  against  invasion. 

To  save  the  country  is  paramount  to  all  other  considerations. 


All  civil  and  penal  law  shall  continue  to  take  its  usual  couise  in  d 
enemy's  places  and  territories  under  Martial  Lan,  unless  inte 
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r  stopped  by  order  of  the  occupying  military  power;  but  aU  the 
LinctioDs  of  the  hostile  government — l^is]ati%-e,  executive,  or  adniiit- 
itrative— whether  of  a  general,  provincial,  or  local  character,  ceaae 
inder  Martial  Law,  or  continue  only  with  the  sanction,  or,  if  deemed 
teceaaary,  the  participation  of  the  occupier  or  invader. 


Martial  Law  extends  to  property,  and  to  persotiB,  whether  they  ara 
tjecta  of  the  eoemy  or  aliens  to  that  government. 


f  Oonsuls,  among  American  and  European  nations,  are  not  diplomatie 
igenta.  Nevertheless,  their  offices  and  persons  will  be  subjected  to 
Aartial  Law  in  cases  of  ui^nt  necessity  only:  their  property  and  busi- 
less  are  not  exempted.  Any  delinquency  they  commit  against  the 
etablisbed  military  rule  may  be  punished  as  in  the  case  of  any  other 
nbabitant,  and  such  punishment  furnishes  no  reasonable  ground  for 
Qtemational  complaint. 

9 

The  functions  of  Ambassadors,  Ministers,  or  other  diplomatic 
Lgents,  accredited  by  neutral  powers  to  the  hostile  government,  cease, 
ID  far  as  regards  the  displaced  government;  but  the  conquering  or 
>ccupying  power  usuaUy  recognizes  them  as  temporarily  accredited 
•a  itself. 

10 

Martial  Law  affects  chiefly  the  police  and  collection  of  public  rev- 
%ue  and  taxes,  whether  imposed  by  the  expelled  novernment  or  by 
the  invader,  and  refers  mainly  to  the  support  and  efficiency  of  the 
Winy,  its  safety,  and  the  safety  of  it£  operations. 


The  law  of  war  does  not  only  disclaim  all  cruelty  and  bad  fwth  cod- 
^«ming  engagements  concluded  with  the  enemy  during  the  war,  but 
Mbo  the  breaking  of  stipulations  solemnly  contracted  by  the  belliger- 
^ts  in  time  of  peace,  and  avowedly  intended  to  remain  in  force  in 
'^Be  of  war  between  the  contracting  powers. 

It  disclaims  all  extortions  and  other  transactions  for  individual 
Mn ;  all  acts  of  private  revenue,  or  connivance  at  such  acts. 

Offenses  to  the  contrary  shall  be  severely  punished,  and  especially 
O  if  nommitted  by  officer^. 


12 
Whenever  feasible,  Martial  Law  is  carried  out  in  cases  of  individui 
offenders  by  Military  Courts;  but  seuteacea  of  death  shall  be  exeeu' 
only  with  the  approval  of  the  chief  executive,  provided  the  urgfi, 
of  the  case  does  not  require  a  speedier  execution,  and  then  only  b 
the  approval  of  the  chief  comnumder. 

13 

Military  jurisdiction  is  of  two  kinds:  First,  that  which  is  coi 
and  defined  by  statute ;  second,  that  which  is  derived  from  the  « 
law  of  war.     Military  offenses  under  the  statute  law  must  be  trieol 
the  manner  therein  directed ;  but  military  offenses  which  do  not  a 
within  the  statute  must  be  tried  and  punished  under  the  c 
law  of  war.     The  character  of  the  courts  which  exercise  these  jl 
dictions  depends  upon  the  local  laws  of  each  particular  country. 

In  the  armies  of  the  United  States  the  first  is  exercised  by  coorto^ 
martial,  while  cases  which  do  not  come  within  the  "  Rules  and  Artidvl 
of  War,"  or  the  jurisdiction  conferred  by  statute  on  court»4nartHfl 
ore  tried  by  military  commisaions. 


Uihtary  necessity,  as  understood  by  modem  civilised  nations,  S 
aists  in  the  necessity  of  those  measures  which  are  indispen^ 
securing  the  ends  of  the  war,  and  which  are  lawful  according  U 
modem  law  and  usages  of  war. 

15 

Mihtary  necessity  admits  of  all  direct  destruction  of  life  or  ti 

armed  enemies,  and  of  other  persons  whose  destruction  is  inddental 

vnavoidable  in  the  armed  contests  of  the  war;  it  allows  of  the  csphir-l 

ing  of  every  armed  enemy,  and  every  enemy  of  importance  to  tl 

hostile  government,  or  of  peculiar  danger  to  the  captor; 

all  destruction  of  property,  and  obstruction  of  the  ways  and  d 

of  traffic,  travel,  or  communication,  and  of  all  withholding  offl 

tenance  or  means  of  life  from  the  enemy;  of  the  appropriation  of  « 

r  an  enemy's  country  affords  necessary  for  the  subeistence  1 

Imfety  of  the  army,  and  of  such  deception  as  does  not  involve! 

I  breaking  of  good  faith  either  positively  pledged,  regarding  aj 

I  «itered  into  during  the  war,  or  supposed  by  the  modem  law  oft 

mifs  exist.    Men  who  take  up  arms  agaaust  one  another  in  public  wirfl 


^ue  on  this  account  to  be  moral  beings,  reaponsible  to  one  an- 
aad  to  God. 

16 
(tai7  neceaaity  does  not  admit  of  cruelty — that  is,  the  inflictJon 
fering  for  the  sake  of  sufiering  or  for  revenge,  nor  of  maiming  or 
ding  except  in  fight,  nor  of  torture  to  extort  confessions.  It  does 
Imit  of  the  use  of  poison  in  any  way,  nor  of  the  wanton  devasta- 
t  a  district.  It  admits  of  deception,  but  disciaimg  acta  of  perfidy ; 
to  general,  raihtary  necessity  does  not  include  any  act  of  hoa- 
JRrfaich  makes  the  return  to  peace  unnecessarily  difficult. 

;  17 

if  is  not  carried  on  by  anns  alone.    It  is  lawful  to  starve  the  hos- 

Ojgerent,  armed  or  unarmed,  so  that  it  leads  to  the  speedier  sub- 

fe  of  the  enemy. 

I  IS 

iD  a  commander  of  a  be«eged  place  expels  the  non  combatants, 

pr  U>  lessen  the  number  of  those  who  consume  his  stock  of  pro- 

S,  it  is  lawful,  though  an  extreme  measure,  to  drive  them  back, 

to  hasten  on  the  surrender. 


tmimdere,  whenever  admissible,  inform  the  enemy  of  their  in- 
p  to  bombard  a  place,  so  that  the  noncombatants,  and  especiaOy 
^en  and  children,  may  be  removed  before  the  bombardment 
ences.  But  it  is  no  infraction  of  the  common  law  of  war  to  omit 
b  inform  the  enemy.     Surprise  may  be  a  necessity. 

20 

s  a  state  of  armed  hostility  between  sovereign  nations 

It  is  a  law  and  requisite  of  civiliied  existence  that 

1  political,  continuous  societies,  forming  organized  units, 

s  or  nations,  whose  constituents  bear,  enjoy,  and  suffer, 

1  retrograde  together,  in  peace  and  in  war. 

21 

^tizen  or  native  of  a  hostile  country  is  thus  an  enemy,  as  one 
wnstltuents  of  the  hostile  stale  or  nation,  and  ae  such  is  sul> 
D  the  hardships  of  the  war. 


NeverthelesB,  as  civilization  has  advanced  during  the  last  centuri' 
so  has  hkewise  steadily  advanced,  especially  in  war  on  land,  the  dislip 
tion  between  the  private  individual  belonging  to  a  hostile  country  ai 
the  hostile  country  itself,  with  its  men  in  arms.  The  principlf  hu 
been  more  and  more  acknowledged  that  the  unarmed  citizen  is  to  1m 
spared  in  person,  property,  and  honor  as  much  as  the  exigencies' 
war  will  admit. 

23 

Private  citiaena  are  no  longer  murdered,  enslaved,  or  carried  offi 
distant  parts,  and  the  inoffensive  individual  is  ae  little  disturbed  in  hs 
private  relationa  as  the  conunander  of  the  hostile  troops  can  aSai 
to  grant  in  the  overruling  demands  of  a  vigorous  war. 

24 
The  almost  universal  rule  in  remote  times  was,  and  continues 
with  barbarous  armies,  that  the  private  individual  of  the  hostilt 
country  is  destined  to  suffer  every  privation  of  liberty  and  pre- 
tection,  and  every  disruption  of  family  ties.     Prot«ction  was,  aid 
still  is  with  uncivilized  people,  the  exception. 

25 

In  modem  regular  wars  of  the  Europeans,  and  their  descendanM  in 
other  portions  of  the  globe,  protection  of  the  inoffensive  citizen  of  tb 
hostile  country  is  the  rule;  privation  and  disturbance  of  private  teW 
tions  are  the  exceptions. 

26 

Commanding  generals  may  cause  the  magistrates  and  dvil  offi«n 
of  the  hostile  country  to  take  the  oath  of  temporary  allegiance  or  U 
oath  of  fidelity  to  their  own  victorious  government  orrulers, and tbef 
may  expel  every  one  who  declines  to  do  so.  But  whether  they  don 
or  not,  the  people  and  their  tivLl  officers  owe  strict  obedience  to  diffl 
as  long  as  they  hold  sway  over  the  district  or  country,  at  the  peril  i' 
their  lives. 

27 

The  law  of  war  can  no  more  wholly  dispense  with  retaUatioii 
can  the  law  of  nations,  of  which  it  is  a  branch.     Yet  civilized 
acknowledge  retaliation  as  the  sternest  feature  of  war. 
enemy  often  leaves  to  his  opponent  no  other  mi 
self  against  the  repetition  of  barbarous  outrage. 


taUatioii  d^l 
ilized  nali^l 

securing  i^H 
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Itetaliation  will,  therefore,  never  be  resorted  to  as  a  i: 
inei«  revenge,  but  only  aa  a  means  of  protective  retribution,  and  more- 
over, cautiously  and  unavoidably :  that  is  to  say,  retaliation  sball  only 
be  resorted  to  after  careful  inquiry  into  the  real  occurrence,  and  the 
ch&racter  of  the  misdeeds  that  may  demand  retribution. 

Unjust  or  inconsiderate  retaliation  removes  the  belligerents  farther 
and  farther  from  the  mitigating  rules  of  regular  war,  and  by  rapid  steps 
Jeads  them  nearer  to  the  internecine  wars  of  savages. 

29 

Modem  times  are  diatinguiahed  from  earlier  ages  by  the  existence, 
at  one  and  the  same  time,  of  many  nations  and  great  govemmcnta 
related  to  one  another  in  close  intercourse. 

Peace  b  their  normal  condition ;  war  is  the  exception.  The  ultimate 
object  of  all  modem  war  is  a  renewed  state  of  peace. 

The  more  vigorously  wars  are  pursued,  the  better  it  is  for  humanity. 
Sharp  wars  are  brief. 
t  30 

■  Ever  sdnce  the  formation  and  coexiatence  of  modem  nations,  and 
«ver  since  wars  have  become  great  national  wars,  war  has  come  to  be 
acknowledged  not  to  be  its  own  end,  but  the  meana  to  obtain  great 
ends  of  state,  or  to  consist  in  defense  against  wrong;  and  no  conven- 
tional restriction  of  the  modes  adopted  to  injure  the  enemy  is  any 
longer  admitted;  but  the  law  of  war  imposes  many  limitations  and 
reetrictione  on  principles  of  justice,  f^tb,  and  honor. 

SECTION   II 

Public  and  Privatb  Peopertt  op  the  Enemt — Photection  of 

Pbesonb,  and  ebpeciai-lt  of  Women;  op  Rbugion,  the  Arts 

kAND  SciENCBS — Ptnibhment  OF  Crimes  against  the  Inhabitants 
or  HOBTII^  COCNTRIEB 
.  31 

A  %'ictorioua  army  appropriatea  all  public  money,  seizes  all  public 
movable  property  until  further  direction  by  its  government,  and  se- 
questers for  its  own  benefit  or  of  that  of  its  government  all  the  rev- 
enues of  real  property  belonging  to  the  hostile  government  or  nation. 
The  title  to  such  real  property  remains  in  abeyance  during  military 
occupation,  and  until  the  conquest  is  made  complete. 


A  victorious  array,  by  the  martial  power  inherent  io  the  same, 
may  suspend,  change,  or  abolish,  as  far  as  the  martial  power  extends, 
the  relations  which  arise  from  the  services  due,  accordiag  to  the  ex- 
isting laws  of  the  invaded  couDtry,  from  one  citizen,  subject,  or  native 
of  the  same  to  another. 

The  commander  of  the  army  must  leave  it  to  the  ultimate  tre»tj 
of  peace  to  settle  the  permanency  of  this  change. 

33 

It  is  no  longer  considered  lawful — on  the  contrary,  it  is  held  to  bl 
a  serious  breach  of  the  law  of  war — to  force  the  subjects  of  the  enoiQ 
into  the  service  of  the  victorious  government,  except  the  latter  should 
proclaim,  after  a  fair  and  complete  conquest  of  the  hostile  country 
or  district,  that  it  is  resolved  to  keep  the  country,  district,  or  pUte 
permanently  as  its  own  and  make  it  a  portion  of  its  own  country. 

34 

As  a  general  rule,  the  property  belonging  to  churches,  to  hospitaK 
or  other  establiahmenta  of  an  exclusively  charitable  character,  to  » 
tablishmenta  of  education,  or  foundations  for  the  promotion  of  knowl- 
edge, whether  public  schools,  universities,  academies  of  leamiDe  or 
observatories,  museums  of  the  fine  arts,  or  of  a  scientific  character- 
such  property  is  not  to  be  considered  public  property  in  the  sen*  i^ 
paragraph  31 ;  but  it  may  be  taxed  or  used  when  the  public  servir* 
may  require  it. 

35 

Classical  works  of  art,  libraries,  scientific  collections,  or  preocw 
instrumenta,  such  as  astronomical  telescopes,  as  well  as  hospittk. 
must  be  secured  against  all  avoidable  injury,  even  when  they  •" 
contained  in  fortified  places  whilst  be^egcd  or  bombarded. 


If  such  works  of  art,  libraries,  collections,  or  instrumcntfi  belon 
to  a  hostile  nation  or  government,  can  be  removed  witJiout  inju7,  "1 
the  ruler  of  the  conquering  state  or  nation  may  order  them  to  be  »a«' J 
and  removed  for  the  benefit  of  the  said  nation.     The  ultimate  ovi 
ship  is  to  be  settled  by  the  ensuing  treaty  of  peace. 

In  no  case  shall  they  be  sold  or  given  away,  if  c^tured  by  tbsfl 
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mies  of  the  United  States,  nor  shall  they  ever  be  privately  appropri- 
ated, or  wantonly  destroyed  or  injured. 

I  37 

I  The  United  States  acknowledge  and  protect,  in  hostile  eountrieB 
occupied  by  them,  religion  and  morality ;  strictly  private  property;  the 
persons  of  the  inhabitants,  especially  those  of  women;  and  the  sacred- 
ne38  of  domestic  relations.  Offenses  to  the  contrary  shall  be  rigor- 
ously punished. 

This  rule  does  not  interfere  with  the  right  of  the  victorious  invader 
to  tax  the  people  or  their  property,  to  levy  forced  loans,  to  billet  sol- 
diers, or  to  appropriate  property,  especially  houses,  lands,  boats  or 
rps,  and  churches,  for  temporary  and  military  uses. 
38 

Private  property,  unless  forfeited  by  crimes  or  by  offenses  of  the 
owner,  can  be  seized  only  by  way  of  military  necessity,  for  the  sup- 
port or  other  benefit  of  the  army  or  of  the  United  States. 

If  the  owner  has  not  fled,  the  commanding  officer  will  cause  re- 
ceipts to  be  given,  which  may  serve  tbe  spoliated  owner  to  obtain 
indemnity. 

39 

The  salaries  of  civil  officers  of  the  hostile  government  who  remain 
ia  the  invaded  territory,  and  continue  the  work  of  their  office,  and 
can  continue  it  according  to  the  circumstances  arismg  out  of  the  war 
— such  aa  judges,  administrative  or  police  officers,  officers  of  city  or 
<:omniunal  governments — are  paid  from  the  public  revenue  of  the 
invaded  territery,  until  the  military  government  has  reason  wholly 
or  partially  to  discontinue  it.  Salaries  or  incomes  connected  with 
purely  honorary  titles  are  always  stopped. 

40 
.    There  exists  no  law  or  body  of  authoritative  rules  of  action  between 
I,  except  that  branch  of  tlie  law  of  nature  and  nations 
jiuch  ia  called  the  law  and  usages  of  war  on  land. 


Q  municipal  law  of  the  ground  o 
\  countries  to  which  they  belong,  i 
n  the  field. 


which  the  an; 
silent  and  of  n 


ies  stand,  or  of 
effect  between 
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if  property  (tilt  ■ 
/).  exists  acponi-    1 


42 

Slavery,  complicating  and  confounding  the  ideas  of  p 
is  of  a  thing),  and  of  personality  (that  ia  of  humanity),  exists  acninl- 
ing  to  municipal  or  local  law  only.    The  law  of  nature  and  nations  )a» 
never  acknowledged  it.     The  digest  of  the  Roman  law  enacts  llir 
early  dictum  of  the  pagan  jurist,  that  "so  far  as  the  law  of  nature  ia 
concerned,  all  men  are  equal."    Fugitives  escaping  from  a  countn-  ir: 
which  they  were  slaves,  villains,  or  serfs,  into  another  country,  have, 
for  centuries  past,  been  held  free  and  ackaowledged  free  by  juditiai    i 
decisions  of  European  countries,  even  though  the  muniinpal  law  of  I 
the  country  in  which  the  slave  had  taken  refuge  acknowledged  ^ray  I 
within  its  own  dominions.  I 

43 

Therefore,  in  a  war  between  the  United  States  and  a  belligerent 
vhich  admits  of  slavery,  if  a  person  held  in  bondage  by  that  belligerent 
be  captured  by  or  come  as  a  fugitive  under  the  protection  of  the  mil- 
itary forces  of  the  United  States,  such  person  is  immediately  entitled 
to  the  rights  and  privileges  of  a  freeman.  To  return  such  person  iittu 
slavery  would  amount  to  enslaving  a  free  person,  and  neither  fie 
United  States  nor  any  officer  under  their  authority  can  enslave  any 
human  being.  Moreover,  a  person  so  made  free  by  the  law  of  war  is 
under  the  shield  of  the  law  of  nations,  and  the  former  owner  or  Stal£ 
can  have,  by  the  law  of  postliminy,  no  belligerent  lien  or  claim  of 
service. 

44 

All  wanton  violence  committed  against  persons  in  the  invBiled 
country,  all  destruction  of  property  not  commanded  by  the  author- 
iied  ofhoer,  all  robbery,  all  pillage  or  sacking,  even  after  taking  a  plare 
by  main  force,  all  rape,  wounding,  mwming,  or  killing  of  such  inhal- 
itants,  are  prohibited  under  the  penalty  of  death,  or  such  other  severe 
punishment  as  may  seem  adequate  for  the  gravity  of  the  oSense. 

A  soldier,  officer  or  private,  in  the  act  of  committing  such  liolente, 
and  disobeying  a  superior  ordering  him  to  abstain  from  it,  may  be 
lawfully  killed  on  the  spot  by  such  superior, 

45 
All  captures  and  booty  belong,  according  to  the  modem  law  of  war, 

ly  to  the  government  of  the  captor. 
FriEe  money,  whether  on  sea  or  land,  can  now  only  be  claimed  under 
itocal  law. 


u» 


Neither  officers  nor  soldiers  are  allowed  to  mate  use  of  their  poai- 
tion  or  power  in  the  hostile  country  for  private  gain,  not  even  for 
commercial  transactions  otherwise  legitimate.  Offenses  to  the  con- 
trary committed  by  commissioned  officers  will  be  punished  with 
cojihiering  or  such  other  punishment  as  the  nature  of  the  offense  may 
require;  if  by  soldiers,  they  shall  be  punished  according  to  the  uature 
of  the  offense. 

47 

Crimes  punishable  by  all  penal  codes,  such  as  arson,  murder,  mium- 
ing,  assaults,  highway  robbery,  theft,  burglary,  fraud,  forgery,  and 
rape,  if  committed  by  an  American  soldier  in  a  hostile  country  against 
its  inhabitants,  are  not  only  punishable  as  at  home,  but  in  all  cases 
in  which  death  is  not  inflicted,  the  severer  punishment  shall  be  pre- 
ferred. 

SECTION'   III 

Deserters — Prisoners  of  Wah. — HosTAOEa— Booty  on  the 

BATTLEt-IELS 

48 
Deserters  from  the  American  Army,  having  entered  the  service  of 
the  enemy,  suffer  death  if  they  fall  ogiun  into  the  hands  of  the  United 
States,  whether  by  capture,  or  being  deUrered  up  to  the  American 
Army ;  and  if  a  deserter  from  the  enemy,  having  taken  service  in  the 
Army  of  the  United  States  is  cajitured  by  the  enemy,  and  punished 
'!by  them  with  death  or  otherwise,  it  is  not  a  breach  against  the  law 
nd  usages  of  war,  requiring  redress  or  retaliation. 

49 

A  prisoner  of  war  is  a  public  enemy  armed  or  attached  to  the  hos- 

ile  army  for  active  aid,  who  has  fallen  into  the  hands  of  the  captor, 

ither  fighting  or  wounded,  on  the  iield  or  in  the  hospital,  by  indi- 

"vidual  surrender,  or  by  capitulation. 

All  soldiers,  of  whatever  species  of  arms ;  all  men  who  belong  to  the 

ling  en  jnasge  of  the  hostile  country;  all  those  who  are  attached  to 

"tte  army  for  its  efficiency  and  promote  directly  the  object  of  the  war, 

[cept  such  as  are  hereinafter  provided  for;  all  disabled  men  or  ofijcero 

wa  the  field  or  elsewhere,  if  captured;  all  enemies  who  have  thrown 


k 
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away  their  arms  and  aek  for  quarter,  are  priaooera  of  war,  and  as  such 
exposed  to  the  inconvemences  as  well  as  entitled  to  the  privileges  of  t 
prisoner  of  war. 

50 

Moreover,  citizens  who  accompany  an  army  for  whatever  pmpcw, 
such  as  sutlers,  editors,  or  reporters  of  journals,  or  contractors,  if  c^ 
tiired,  may  be  made  prisoners  of  war,  and  be  detained  as  such. 

The  monarch  and  members  of  the  reigning  hostile  family,  male  of 
female,  the  chief,  and  chief  ofHcers  of  the  hostile  government,  its  dip- 
lomatic agents,  and  all  persona  who  are  of  particular  and  singular  utt 
and  benefit  to  the  hostile  army  or  its  government,  are,  if  captured, 
on  belligerent  grouad,  and  if  unprovided  with  a  safe  cooduct  granted 
by  the  captor's  government,  prisoners  of  war, 

51 

If  the  people  of  that  portion  of  an  invaded  country  which  is  not 
yet  occupied  by  the  enemy,  or  of  the  whole  country,  at  the  approach 
of  a  hostile  army,  rise,  under  a  duly  authorized  levy,  en  masse  to  re- 
sist the  invader,  they  are  now  treated  as  public  enemies,  and,  if  cap- 
tured, are  prisoners  of  war. 

52 

No  belligerent  has  the  right  to  declare  that  he  will  treat  every  cap- 
tured man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit. 

If,  however,  the  people  of  a  country,  or  any  portion  of  the 
already  occupied  by  au  army,  rise  against  it,  they  are  violators  of  tin 
laws  of  war,  and  are  not  entitled  to  their  protectic 

53 

The  enemy's  chaplains,  oEGcers  of  the  medical  staff,  apothecaiin 
hospital  nurses  and  servants,  if  they  fall  into  the  hands  of  the  AnKm 
can  Army,  are  not  prisoners  of  war,  unless  the  commander  has  reas 
to  retain  them.     In  this  latter  case,  or  if,  at  their  own  desire,  they 
allowed  to  remain  with  their  captured  companions,  they  are  tJ«4t™ 
as  prisoners  of  war,  and  may  be  exchanged  if  the  commander  sees  SL 

54 

A  hostage  is  a  person  accepted  as  a  pledge  for  the  fulfillment  of  I 

agreement  concluded  between  belligerents  during  the  war,  or  in  Bl  J 

■equence  of  a  war.     Hostages  are  rare  in  the  present  age.  || 
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If  a  hostage  is  accepted,  he  U  treated  like  a  priaoner  of  war,  ac- 
rding  to  rank  and  condition,  as  circumstances  may  admit. 

56 

A  prisoner  of  war  is  aubjeet  to  no  punialiment  for  being  a  public 
By,  nor  is  any  revenge  wreaked  upon  him  by  the  intentionaJ  in- 
ion  of  any  auifering,  or  disgrace,  by  cruel  imprisonment,  want  of 
I,  by  mutilation,  death,  or  any  other  barbarity. 

57 
D  soon  as  a  man  is  armed  by  a  sovereign  government  and  takes 
e  eoldier's  oath  of  fidelity,  he  b  a  belligerent ;  his  killing,  wounding, 
'other  warlike  acta  are  not  individual  crimes  or  offenses.  No  bellig- 
mt  has  a  right  to  declare  that  enemies  of  a  certain  class,  color,  or 
ndition,  when  properly  organized  as  soldiers,  wiU  not  be  treat-ed  by 
a  public  enemies. 

58 

The  law  of  nations  knowa  of  no  distinction  of  color,  and  if  an  enemy 
[  the  United  States  should  enslave  and  sell  any  c&ptured  persons 
[  their  army,  it  would  be  a  case  for  the  severest  retahation,  if  not 

Ki  upon  complaint. 
'Die  United  States  cannot  retaliate  by  enslavement;  therefore  death 
It  be  the  retaliation  for  this  crime  agunst  the  law  of  nations. 

59 

A  prisoner  of  war  remains  answerable  for  his  crimes  committed 
Qst  the  captor's  army  or  people,  committed  before  he  was  eap- 
d,  and  for  which  he  has  not  been  punished  by  his  own  authorities. 

All  prisoners  of  war  are  liable  to  the  infliction  of  retaliatory  meas- 


It  is  agunat  the  usage  of  modern  war  to  resolve,  in  hatred  and 
:,  to  give  no  quarter.     No  body  of  troops  has  the  right  to  de- 

e  that  it  will  not  give,  and  therefore  will  not  expect,  quarter;  but 
Dmmander  is  permitted  to  direct  his  troops  to  give  no  quarter,  in 

it  straita,  when  bis  own  salvation  makes  it  impos^le  to  cumber 

kU  with  prisoners. 


Troops  that  give  no  quarter  have  QO  right  to  kill  enemi^  &head; 
disabled  on  the  ground,  or  prisoners  captured  by  other  troops. 

G2 
All  troops  of  the  enemy  known  or  discovered  to  give  no  quarter  in 
rpneral,  or  to  any  portion  of  the  army,  receive  none. 


Troops  who  fight  in  the  uniform  of  their  enemies,  vrithout  any 
plain,  striking,  and  uniform  mark  of  distinction  of  their  own,  ea 
expect  no  quarter. 

64 

If  American  troops  capture  a  train  containing  uniforms  of  the  «n- 
emy,  and  the  commander  considers  it  advisable  to  distribute  them 
for  use  among  his  men,  some  striking  mark  or  sign  must  be  adoptol 
to  distinguish  the  American  soldier  from  the  enemy. 

65 

The  use  of  the  enemy's  national  standard,  flag,  or  other  emblem  of 
nationality,  for  the  purpose  of  deceiving  the  enemy  in  battle,  is  an  «t 
of  perfidy  by  which  they  lose  all  claim  to  the  protection  of  the  laws  of 


Quarter  having  been  given  to  an  enemy  by  American  troops,  under 
a  misapprehension  of  his  true  character,  he  may,  nevertheless,  be  o> 
dered  to  suffer  death  if,  within  three  days  after  the  battle,  it  be  d»- 
covered  that  he  belongs  to  a  corps  which  gives  no  quarter. 

67 

The  law  of  nations  allows  every  sovereign  govemmeiit  to  n>A 
war  upon  another  sovereign  state,  and,  therefore,  admits  of  no 
or  laws  different  from  those  of  regular  warfare,  regarding  the 
ment  of  prisoners  of  war,  although  they  may  belong  to  tlie  array 
government  which  the  captor  may  consider  as  a  wanton  and 
assailant. 

68 

Modem  wars  are  not  internecine  wars,  in  which  the  killing  ol 
enemy  is  the  object.    The  destruction  of  the  enemy  in  modern  <■ 
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aod.  indeed,  modem  war  itself,  are  mesas  to  obtain  that  obJMi  of  the 
belligerent  vhich  lies  befood  tbe  tst. 

Unoecesssry  or  rerengejul  destmrtioa  of  life  is  not  kwfuL 


Outpxwts,  sentinels,  or  pickets  are  not  to  be  fired  upon,  excvpt  to 
drive  them  in,  or  when  a  poative  order,  spedal  or  general,  has  been 
issued  to  that  effect. 

70 
ft  Hie  use  of  poison  in  any  manner,  be  it  to  poison  wells,  or  food,  or 
^RQB,  is  wholly  excluded  from  modem  warfare.     He  that  usee  it  puU 
■iBuelf  out  of  the  pale  of  the  law  and  usages  of  war. 


'Whoever  intentionally  inflicts  additional  wounds  on  an  enemy  al- 
ready wholly  disabled,  or  kills  such  an  «nemy,  or  who  orders  or  en- 
courages soldiers  to  do  so,  shall  suffer  death,  if  duly  convicted,  whether 
he  belongs  to  the  Army  of  the  United  States,  or  ia  an  enemy  o^turod 
after  having  committed  his  misdeed. 

72 

Money  and  other  valuables  on  the  person  of  a  prisoner,  such  aa 
watches  or  jewelry,  as  well  aa  extra  clothing,  are  regarded  by  the 
American  Anny  as  the  private  property  of  the  prisoner,  and  the  ap- 
propriation of  such  valuables  or  money  is  considered  dishonorable, 
and  is  prohibited. 

Nevertheless,  if  large  sums  are  found  upon  the  persons  of  prisoners, 
or  in  their  possession,  they  shall  be  takea  from  them,  and  the  surplus, 
aft«r  providing  for  their  own  support,  appropriated  for  the  use  of  the 
army,  under  the  direction  of  the  commander,  unless  otherwise  ordered 
by  the  government.  Nor  can  prisoners  claim,  as  private  property, 
large  sums  found  and  captured  in  their  train,  although  they  have  been 
placed  in  the  private  luggage  of  the  prisoners. 

73 

I  An  officers,  when  captured,  must  surrender  their  side  amis  to  the 
They  may  be  restored  to  the  prisoner  in  marked  cases,  by 
I  commander,  to  signalize  admiration  of  his  distinguished  bravery 
ipprobatioD  of  his  humane  treatment  of  prisoners  before  his  cap- 
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ture.     The  captured  officer  to  whom  they  may  be  restored  c 
wear  them  during  captivity. 

74 
A  priaoner  of  war,  being  a  public  enemy,  is  the  prisoner  of  the  gov- 
ernment, and  not  of  the  capt,or.     No  ransom  can  be  paid  by  a  pris- 


oner of  war  to  his  individual  captor  or  to  any  officer  in  comtnand 
The  government  alone  releases  captives,  according  to  rules  prescribeil 
by  itself. 

76  I 

Prisoners  of  war  are  subject  to  confinement  or  imprisonment  sii<4    I 
as  may  be  deemed  necessary  on  account  of  safety,  but  they  are  to  be    ] 
subjected  to  no  other  intentional  suffering  or  indignity.     The  con- 
finement  and  mode  of  treating  a  prisoner  may  be  varied  during  hi; 
captivity  according  to  the  demands  of  safety. 

76  I 

Prisonere  of  war  shall  be  fed  upon  plain  and  wholesome  food,  wben-  I 
ever  practicable,  and  treated  with  humanity.  1 

They  may  be  required  to  work  for  the  benefit  of  the  captor's  gov- 
ernment, according  to  their  rank  and  condition. 

77 

A  prisoner  of  war  who  escapes  may  be  shot  or  otherwise  killed  ia  lii; 
ffight;  but  neither  death  nor  any  other  pumshment  shall  be  ioflirtt^i 
upon  him  simply  for  his  attempt  to  escape,  which  the  law  of  war  dti-s 
not  consider  a  crime.  Stricter  means  of  security  shall  be  used  aiiff 
an  unsuccessful  attempt  at  escape. 

If,  however,  a  conspiracy  is  discovered,  the  purpose  of  which  is  » 
united  or  general  escape,  Ibe  eonspiratore  may  be  rigorously  punished, 
even  with  death;  and  capital  punishment  may  also  be  infficted  upon 
prisoners  of  war  discovered  to  have  plotted  rebelUon  against  the  Vh 
thorities  of  the  captors,  whether  in  union  with  fellow  prisaoeiB  (f 
other  persons. 

78 

If  prisoners  of  war,  having  given  no  pledge  nor  made  any  promi* 
on  their  honor,  forcibly  or  otherwise  escape,  and  are  captured  a^ain 
in  battle  after  having  rejoined  their  own  army,  they  shall  not  l* 
punished  for  their  escape,  but  shall  be  treated  as  simple  priaoiKn  ol 
war,  although  they  will  be  subjected  to  stricter  confinement. 
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Every  captured  wounded  enemy  shall  be  medically  treated,  accord- 
log  to  the  ability  of  the  medical  staff. 

80 

Honorable  men,  when  captured,  will  abstain  from  giving  to  the 

Bnemy  information  concerning  their  own  army,  and  the  modern  law 

^  of  war  permits  no  longer  the  use  of  any  violence  against  prisoners  in 

order  ta  extort  the  deeired  ioformation  or  to  punish  them  for  having 

given  false  information, 

SECTION  IV 
Pabtisanb — Armed  Enduies  not  belonging  to  thk  Hostile  Army 

— ScOtfTS^AltMED  PEOWLERa— WaK-REBELS 

81 
Partisans  are  soldiers  armed  and  wearing  the  uniform  of  their  army, 
but  belonging  to  a  corps  which  acts  detached  from  the  main  body  for 
the  purpose  of  making  inroads  into  the  territory  occupied  by  the  en- 
emy. If  captured,  they  are  entitled  to  all  the  privileges  of  the  pris- 
oner of  war. 

82 
Men,  or  squads  of  men,  who  commit  hostilities,  whether  by  fighting, 
or  inroads  for  destruction  or  plunder,  or  by  raids  of  any  kind,  without 
commiBsion,  without  being  part  and  portion  of  the  organized  hostile 
army,  and  without  sharing  continuously  in  the  war,  but  who  do  so 
iritb  intermitting  returns  to  their  homes  and  avocations,  or  with  the 
isionat  assumption  of  the  semblance  of  peaceful  pursuits,  divesting 
selves  of  the  character  or  appearance  of  soldiers— such  men,  or 
squads  of  men,  are  not  public  enemies,  and,  therefore,  if  captured,  are 
not  entitled  to  the  privileges  of  prisoners  of  war,  but  shall  be  treated 
summarily  as  highway  robbers  or  pirates. 

^  83 

Bfieouts,  or  single  soldiers,  if  disguised  in  the  dress  of  the  country 
Win  the  uniform  of  the  army  hostile  to  their  own,  employed  in  obtain- 
iog  information,  if  found  within  or  lurking  about  the  lines  of  the 
raptor,  are  treated  as  spies,  and  suffer  d«ath. 


84 

Armed  prowlers,  by  whatever  names  they  may  be  called,  or  pen 
of  the  enemy's  territory,  who  steal  within  the  lines  of  the  hostile  arm' 
for  the  purpose  of  robbing,  killing,  or  of  destroying  bridges,  roads. or 
can&lH,  or  of  robbing  or  destroying  the  mail,  or  of  cutting  the  teJe-  . 
graph  wires,  are  not  entitled  to  the  privU^es  of  the  prisooer  of  m.    J 

85  1 

War-rebeU  are  persons  within  an  occupied  territory  who  rise  ir, 
arms  against  the  occupying  or  conquering  army,  or  against  the  author- 
ities established  by  the  same.  If  captured,  they  may  suffer  deuth. 
whether  they  rise  singly,  in  small  or  large  bands,  and  whether  calli-i 
upon  to  do  BO  by  their  own,  but  expelled,  government  or  not.  Tb" 
are  not  prisoners  of  war;  nor  are  they  if  discovered  and  secured  before 
their  conspiracy  has  matured  to  an  actual  rising  or  armed  violence. 


SECTION  V 
Safe-conduct — Spies — Wah-traitoiw — Captubbd   Messengses 


All  intercourse  between  the  territories  occupied  by  belligerenl  si 
mies,  whether  by  traffic,  by  letter,  by  travel,  or  in  any  other  w»f, 
ceases.  This  is  the  general  rule,  to  be  observed  without  ipeaii 
proclamation. 

Exceptions  to  this  rule,  whether  by  safe-conduct,  or  permisaon  w 
trade  on  a  small  or  large  scale,  or  by  exchanging  mails,  orbytra"! 
from  one  territory  into  the  other,  can  take  place  only  according  1"  I 
agreement  approved  by  the  government,  or  by  the  highest  milil»T  I 
authority. 

Contraventions  of  this  rule  are  highly  punishable. 


87 

Ambassadors,  and  all  other  diplomatic  agents  of  neutral  p 
accredited  to  the  enemy,  may  receive  safe-conducts  through  the  U 
tories  occupied  by  the  belligerents,  unless  there  are  military  t\ 
to  the  contrary,  and  unless  they  may  reach  the  place  of  their  d 
tion  conveniently  by  another  route.     It  implies  no  interna tioosl^l 


front  if  the  safe-coDcluct  b  declined.     Such  passes  are  usually  px-rn 
I  by  the  supreme  authority  of  the  State  and  not  by  subordinate  offinrs. 


is  a  person  who  secretly,  in  disguise  or  under  f&lse  pretense, 
I  information  with  the  intention  of  communicating  it  to  the 

'y- 

The  spy  is  punishable  with  death  by  hanging  by  the  neek,  whether 
f  not  he  succeed  in  obtaining  the  information  or  in  conveying  it  to 
e  enemy. 

89 
■  If  a  dtiBen  of  the  United  States  obtains  infonnation  in  a  legitimate 
uner,  and  betrays  it  to  the  enemy,  be  he  a  military  or  civil  officer, 
r  a  private  citizen,  he  shall  suffer  death. 


A  traitor  under  the  law  of  war,  or  a  war-traitor,  is  a  person  in  a  place 
district  under  martial  law  who,  unauthorized  by  the  mihtary  oom- 
tnder,  gives  information  of  any  kind  to  the  enemy,  or  holds  inter- 
with  him. 

91 

The  war-trwtor  is  always  severely  punished.     If  his  offense  consists 
betraying  to  the  enemy  anything  concerning  the  condition,  safety, 
Ltions,  or  plans  of  the  troops  holding  or  occupying  the  place  or 
trict,  his  punishment  is  death. 


U  the  citisen  or  subject  of  a  country  or  place  invaded  or  conquered 
■es  information  to  his  own  govenuneot,  from  which  he  is  separati^d 
the  hostile  army,  or  to  the  army  of  his  government,  he  is  a  war- 
itor,  and  death  is  the  penalty  of  his  offense. 


All  armies  in  the  field  stand  in  need  of  guides,  and  impreaa  them  if 
cannot  obtain  them  otherwise. 


Ko  person  having  been  forced  by  the  enemy  to  serve  as  guide  is 
for  having  done  so. 
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If  a  citizen  of  a  hostile  and  invaded  district  voluntarily  serves  u  * 
guide  to  the  enemy,  or  offers  to  do  so,  he  is  deemed  a  war-trutor,  aad 
shall  sufFer  death. 

96 

A  citizen  serving  voluntarily  as  a  guide  against  his  own  rountiy 
commits  treason,  and  will  be  dealt  with  according  to  the  law  of  hii 
country. 

97 

fiuides,  when  it  is  clearly  proved  that  they  have  misled  intentional^, 
may  be  put  t-o  death. 

98 

All  unauthorized  or  secret  communication  with  the  enemy  is  ron- 
sidered  treasonable  by  the  law  of  war. 

Foreign  residents  in  an  invaded  or  occupied  territory,  or  foreign  vis- 
itors in  the  same,  can  claim  no  immunity  from  this  law.  They  najr 
communicate  with  foreign  parts,  or  with  the  inhabitants  of  the  boetilt 
country,  so  far  as  the  military  authority  permits,  but  no  furtlief. 
Instant  expulsion  from  the  occupied  territory  would  be  the  very  leiit 
punishment  for  the  infraction  of  this  rule. 


A  messenger  carrying  written  dispatches  or  verbal  messages  ^m 
one  portion  of  the  army,  or  from  a  besieged  place,  to  another  portion 
of  the  same  army,  or  its  government,  if  armed,  and  in  the  uniform  of  liii 
army,  and  if  captured,  while  doing  so,  in  the  territory  occupied  by 
the  enemy,  is  treated  by  the  captor  as  a  prisoner  of  war.  If  not  in 
uniform,  nor  a  soldier,  the  circumstances  connected  with  his  captor* 
must  determine  the  disposition  that  shall  be  made  of  him. 

100 

A  messenger  or  agent  who  attempts  to  steal  through  the  tanitnrj 

occupied  by  the  enemy,  to  further,  in  any  manner,  the  interests  of  lie 

enemy,  if  captured,  is  not  entitled  to  the  privileges  of  the  prisoner  oi 

war,  and  may  be  dealt  with  according  to  the  circumstances  of  the  caee- 

101 

^liile  deception  in  war  is  admitted  as  a  just  and  necessary  nKWU 

of  hostility,  and  is  consistent  with  honorable  warfare,  the  cammn 
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law  of  war  allows  even  ca])ital  pUDiahmetit  for  clandcatioe  or  treach- 
erous attempts  to  injure  an  enemy,  because  they  are  ao  dangerous, 
and  it  is  so  difficult  to  guard  against  them. 


The  law  of  war,  like  the  criminal  law  regarding  other  oEFenaes,  makes 
no  diflference  on  account  of  the  difference  of  sexes,  cooceming  the  spy, 

the  war-traitor,  or  the  war-rebel. 


Spies,  war-traitors,  and  war-rebels  are  not  exchanged  according 
to  the  common  law  of  war.  The  exchange  of  such  persons  would  re- 
quire a  apecial  cartel,  authorined  by  the  government,  or,  at  a  great 
diBtaace  from  it,  by  the  chief  commander  of  the  army  in  the  field. 

104 
A  successful  spy  or  war-traitor,  safely  returned  to  his  own  army, 
and  afterwards  captured  as  an  enemy,  ia  not  subject  to  punishment 
for  his  act«  as  a  spy  or  war-traitor,  but  he  may  be  held  in  closer  cus- 
tody as  a  person  individually  dangerous. 


SECTION  VI 

Exchange  op  Pkisoners — Flags  of  Truce — Abuse  of  '. 
or  Truck — Flags  of  Protection 


I  Exchanges  of  prisoners  take  place— number  for  number— rank  for 
—wounded  for  wounded — with  added  condition  for  added  con- 
ion — such,  for  instance,  as  not  to  serve  for  a  certain  period. 


n  exchan^ng  prisoners  of  war,  such  numbers  of  persons  of  inferior 
Ic  may  be  substituted  as  an  equivalent  for  one  of  superior  rank  as 
my  be  agreed  upon  by  cartel,  which  requires  the  sanction  of  the  gov- 
or  of  the  commander  of  the  army  in  the  field. 

107 

.  A  prisoner  of  war  is  in  honor  bound  truly  to  state  to  the  captor 
~a  rank;  and  he  is  not  to  assume  a  lower  rank  than  belongs  to  him, 


r 


L 


370  APPENDIX  I 

in  order  to  caUBe  a  more  advantageous  exchange,  nor  a  higher  rani, 
for  the  purpose  of  obtaining  better  treatment. 

Offenses  fo  the  contrary  have  been  justly  punished  by  the  com-  J 

manders  of  released  prisoners,  and  may  be  good  cause  for  reSws^  I 

to  release  such  prisoners.  I 

108  ' 

The  surplus  number  of  prisoners  of  war  remaining  after  an  e\- 
ehange  has  taken  place  is  sometimes  released  either  for  the  paymeiii     , 
of  a  stipulated  sum  of  money,  or,  in  urgent  cases,  of  provision,  clothing, 
or  other  necessaries. 

Such  arrangement,  however,  requires  the  sanction  of  the  hi^iot 
authority. 

109 

The  exchange  of  prisoners  of  war  is  an  act  of  convenience  to  botb 
belligerents.  If  no  genera]  cartel  has  been  concluded,  it  cannot  b« 
demanded  by  either  of  them.  No  belligerent  is  obliged  to  exchaogs 
prisoners  of  war. 

A  cartel  is  voidable  as  soon  as  either  party  hss  violated  it. 

110 
No  exchange  of  prisoners  shall  be  made  except  after  con^ilete  lap- 
ture,  and  after  an  accurate  account  of  them,  and  a  list  of  the  ctq>tund 
officers,  has  been  taken. 

Ill 
The  bearer  of  a  flag  of  tnice  cannot  insist  upon  being  admitted. 
He  must  always  be  admitted  with  great  caution.     Unnecessary  fre- 
quency is  carefully  to  be  avoided. 

112 
If  the  bearer  of  a  flag  of  truce  offer  himself  during  an  engagenirat, 
he  can  be  admitted  as  a  very  rare  exception  only.  It  is  no  breach  of 
good  faith  to  retain  such  flag  of  truce,  if  admitted  during  the  eagag^ 
ment.  Firing  is  not  required  to  cease  on  the  appearance  of  a  Osgii 
truce  in  battle. 

113 

If  the  bearer  of  a  flag  of  truce,  presenting  himself  during  an  engsff- 

msnt,  is  killed  or  wounded,  it  furnishes  no  ground  of  complaint  h)u^ 
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114 
If  it  be  discovered,  and  fairly  proved,  that  a  flag  of  truce  has  been 
abused  for  Burreptitiously  obtaining  military  knowledge,  the  bearer 
of  the  flag  thua  abusing  hia  sacred  character  Li  deemed  a  spy. 

So  sacred  is  the  character  of  a  flag  of  truce,  and  bo  necessary  is  ita 
sacredness,  that  while  its  abuse  is  an  especially  heinous  offense,  great 
caution  ia  requisite,  on  the  other  hand,  in  convicting  the  bearer  of  a 
flag  of  truce  as  a  spy. 

115 
It  is  customary  to  designate  by  certain  flags  (usually  yellow)  the 
'hospitals  in  places  wk'eh  are  shelled,  so  that  the  besieging  enemy  may 
avoid  firing  on  them.     The  same  has  been  done  in  battles,  when  hos- 
pitals are  situated  within  the  field  of  the  engagement. 


Honorable  belligerents  often  request  that  the  hospitals  within  the 
territory  of  the  enemy  may  be  designated,  so  that  they  may  be  spared. 

An  honorable  belligerent  allows  himself  to  be  guided  by  flags  or 
n'goals  of  protection  as  much  as  the  contingencies  and  the  necessities 
of  the  fight  will  permit. 

117 

It  ia  justly  considered  an  act  of  bad  faith,  of  infamy  or  fiendishneaa, 
to  deceive  the  enemy  by  flags  of  protection.  Such  act  of  bad  faith 
may  be  good  cause  for  refusing  to  respect  such  flags. 

118 
The  besieging  belligerent  has  sometimes  request^  the  besieged  to 
designate  the  buildings  containing  collections  of  viorka  of  art,  scien- 
museums,  astronomical  observatories,  or  precious  libraries,  so 
that  their  deetnictlon  may  be  avoided  as  much  as  pooeible. 


SECTION  VII 


Prisoners  of  war  may  be  released  from  captivity  by  exchange,  tod, 
r  certain  cjreumstanees,  also  by  parole. 


od,        ^ 
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120 

The  term  "Parole"  designates  the  pledge  of  individual  good  faith 

and  honor  to  do,  or  to  omit  doing,  certain  acts  after  he  who  gives  hu 

parole  shall  have  been  dismissed,  wholly  or  partially,  from  the  power 

oF  the  captor. 

121 
The  pledge  of  the  parole  is  always  an  individual,  but  not  a  private 


The  parole  applies  chiefly  to  prisoners  of  war  whom  the  captor  al- 
lows to  return  to  their  country,  or  to  live  in  greater  freedom  within 
the  captor's  country  or  territory,  on  conditions  stated  in  the  parole. 


Release  of  prisoners  of  war  by  exchange  is  the  general  rule;  release 

by  parole  is  the  exception. 

124 

Breaking  the  parole  is  punished  with  death  when  the  person  brew- 
ing the  parole  is  captured  agmn. 

Accurate  lists,  therefore,  of  the  paroled  persons  must  be  kept  by 
the  belligerents. 

125 

When  paroles  are  given  and  received  there  must  be  an  exchange  of 
two  written  documents,  in  which  the  name  and  rank  of  the  parokd 
individuals  are  accurately  and  truthfully  stated. 


Commissioned  officers  only  are  allowed  to  pve  their  parole,  and 
they  can  give  it  only  with  the  permission  of  their  superior,  as  long  m 
a  superior  in  rank  is  within  reach. 

127 
No  noncommissioned  officer  or  private  can  give  his  parole  except 
through  an  officer.  Individual  paroles  not  given  through  an  officer 
are  not  only  void,  but  subject  the  individuals  giving  them  to  the  pun- 
ishment of  death  as  deserters.  The  only  admissible  exception  i> 
where  individuals,  properly  separated  from  their  comraands,  h^tt 
suffered  long  confinement  without  the  possibihty  of  being  paroH 
through  an  officer. 
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No  paroling  on  the  battlefield:  no  paroling  of  entire  bodiea  of  troops 
after  a  battle;  and  no  dismissal  of  large  numbers  of  prisoners,  with  a 
general  declaration  that  they  are  paroled,  is  permitted,  or  of  any 
value. 

129 

In  capitulations  for  the  surrender  of  strong  places  or  fortified  campa 
the  commanding  officer,  in  eases  of  urgent  necessity,  may  agree  that 
the  troops  under  his  command  shaU  not  fight  again  during  the  war, 
unless  exchanged. 

130 

The  usual  pledge  given  in  the  parole  is  not  to  serve  during  the  exist- 
ing war,  unless  exchanged. 

This  pledge  refers  only  to  the  active  service  in  the  field,  against  the 
paroling  belligerent  or  his  allies  actively  engaged  in  the  same  war. 
ie  cases  of  breaking  the  parole  are  patent  acts,  and  can  be  visited 
with  the  punishment  of  death;  but  the  pledge  does  not  refer  to  internal 
service,  such  as  recruiting  or  drilling  the  recruits,  fortifying  places  not 
beaded,  quelling  civil  commotions,  Sghting  against  belligerents  un- 
connected with  the  paroling  belUgerents,  or  to  civil  or  diplomatic  serv- 
ice for  which  the  paroled  officer  may  be  employed. 

131 
If  the  government  does  not  approve  of  the  parole,  the  paroled  officer 
must  return  into  captivity,  and  should  the  enemy  refuse  to  receive 
him,  be  is  free  of  his  parole. 

132 
A  belligerent  government  may  declare,  by  a  general  order,  whether 
it  will  allow  paroling,  and  on  what  conditions  it  will  allow  it.    Such 
order  is  communicated  to  the  enemy. 

133 
No  prisoner  of  war  can  be  forced  by  the  hostile  government  to  pa- 
i!e  himself,  and  no  government  is  obliged  to  parole  prisoners  of  war, 
'  to  parole  all  captured  officers,  if  it  paroles  any.     As  the  pledging  of 

the  parole  is  an  individual  act,  so  is  paroling,  on  the  other  hand,  an 

Kt  of  choice  on  the  part  of  the  belligerent. 
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134 

The  commander  of  an  occupying  army  may  require  of  the  civil 
officers  of  tbe  enemy,  and  uf  its  citizens,  any  pledge  he  may  conaider 
necessary  for  the  safety  or  security  of  his  army,  and  upon  their  failun 
to  ^ve  it  he  m&y  arrest,  confine,  or  detain  them. 

SECTION  vni 

Armibtice — Capitdlation 


All  armistice  is  the  cessation  of  active  hostihties  for  a  period  agreed 
between  belligerents.  It  must  be  agreed  upon  in  writing,  and  dulj 
ratified  by  the  highest  authorities  of  the  contending  parties. 


If  an  armistice  be  declared,  without  conditions,  it  extends  no  tut- 
ther  than  to  require  a  total  cessation  of  hoBtilitiea  along  the  front  of 
both  belligerents. 

If  conditions  be  agreed  upon,  they  should  be  clearly  expressed,  aiii 
must  be  rigidly  adhered  to  by  both  parties.  If  either  party  violal'J 
any  express  condition,  the  armistice  may  be  declared  null  and  voicJ 
by  the  other. 
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An  armistice  may  be  general,  and  vafid  for  all  points  and  lines  nf 
the  belligerents;  or  sj^ecial,  that  is,  referring  to  certain  troops  or  certaiD 
localities  only. 

An  armistice  may  be  concluded  for  a  definite  time :  or  for  an  indefiait'' 
time,  during  which  either  belligerent  may  resume  hostilities  on  giving 
the  notice  agreed  upon  to  the  other. 

138 
The  motives  which  induce  the  one  or  the  other  belligerent  to  in- 
clude an  armistice,  whether  it  be  exjiected  to  be  preliminary  to  » 
treaty  of  peace,  or  to  prepare  during  the  armistice  for  a  more  vigonw 
prosecution  of  the  war,  does  in  no  way  affect  the  character  of  li» 
armistice  itself. 
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An  armistice  is  binding  upon  the  belligerents  from  the  day  ot  llf 

agreed  conunenccment;  but  the  officers  of  the  armies  are  req>oiiffiblt 


MB^fii^tew  Ar  n^m  to  sandodraiaAMiMbUkdl 


■  ff  Ars^MCW  uehwit>',  mhI  wwnwa^ft 
D  ^^  ^i^^'  dnt  tlir  MTtitfitm'  Ri  not  f«4i>. 
&v  Ae  phi|jiiin  bMwnnn  |rv1r«  iMNttM  '<<} 
a  ri  fanBtitttiM  AobM  hkvc  btwti  i>lif>wfeM)( 
r. 
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late  whM  ipt«ion«  tf  pcfsom  <*  taxSc  b«OR<(<m  tin  inlwhitMito  M 
le  tMiitpriea  otwyed  b^  Ae  hostile  uwea  slmfi  Iw  bIIavmI,  ff  ftny. 
If  DoUmig  is  stiptdated  tfe  ioteroourae  nxMuas  aa^wJuA,  m  'A«>- 
ingactn&l  boetiSlira. 
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An  smuatice  is  not  &  partial  or  a  tptntioraiy  pMWw;  tt  fo  ott^f  ^ 
■pennoD  of  militaiy  operations  to  the  extent  agtwil  u^mh  l\y  th* 

143 
When  an  annistice  is  concluded  botwcen  a  fortiflwl  place  ami  llin 
trmy  besieging  it,  it  is  agreed  by  all  tbe  nutliin-ll lea  on  tllla  "ilbii'H 
that  the  besieger  must  cease  all  extcnflion,  jicrfcctlon,  or  mlvaiiif  lA 
a  attacking  works  as  much  so  as  from  attackn  by  main  fnrco. 
But  as  there  is  a  dtfTerence  of  opinion  among  martial  Jiirtnla,  whi'lht-r 
e  besieged  have  the  right  to  repair  brearhc*  or  I'l  crci!l,  tifw  wiirliii 
defense  within  the  place  during  an  nnnliti'v^,  ihli  piiltit  fihoiild  lio 
detennined  by  express  agreement  between  the  parllim, 
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o  soon  as  a  capitulation  ia  ngned,  Um  eafiKijIatoT  hM  rm  fti^  f/> 
demolish,  destroy,  or  injure  the  worka,  Mntu,  gUne*,  m  Mtimtitritifiri, 
m  his  poaaession,  during  the  tine  wfaidi  tiayaw  tMwmn  thtt  wfitninK 
ud  the  execution  of  the  cxpHalalioa,  mimm  Mtantfw  M^nMMf  M 
the  same. 


Prisoners  taken  m  the  act  of  brenking  on  armistice  must  be  treated 
as  prisoDers  of  war,  the  officer  alone  being  respousible  who  gives  the 
order  for  such  a  violation  of  an  armistice.  The  highest  authority  of 
the  belligerent  aggrieved  may  demand  redress  for  the  infraction  o!  as 
armistice. 

147 

Belligerents  sometimes  conclude  an    armistice  while  their  pleni- 
potentiaries are  met  to  discuss  the  conditions  of  a  treaty  of  peiwe;  J 
but  plenipotentiaries  may  meet  without  a  preliminary  armistice;  io  I 
the  latter  case,  the  war  is  carried  on  without  any  abatement.  1 


SECTION  IX 

ASBASei  NATION  I 

148  I 

The  law  of  war  does  not  allow  proclaiming  either  an  individual  bfr 
longing  to  the  hostile  army,  or  a  citizen,  or  a  subject  of  the  hoatilf 
government,  an  outlaw,  who  may  be  slain  without  trial  by  any  captc", 
any  more  than  the  modern  law  of  peace  allows  such  intentional  out- 
lawry; on  the  contrary,  it  abhors  such  outrage.  The  sternest  re(ali»- 
tion  should  follow  the  murder  committed  in  consequence  of  e 
proclamation,  made  by  whatever  authority.  Civilixed  nations  look 
with  horror  upon  offers  of  rewards  for  the  assassination  of  e 
relapses  into  barbarism. 

SECTION  X 
Inbusrectiok — Civil  War — Usbeu-ion 

149 

Insurrection  is  the  rising  of  people  in  arms  against  their  gon 
ment,  or  a  portion  of  it,  or  against  one  or  more  of  its  laws,  or  ai 
an  officer  or  officers  of  the  government.     It  may  be  confined  to  a 
armed  resistance,  or  it  may  have  greater  ends  in  view. 


L 


Civil  war  is  war  between  two  or  more  portions  of  a  country  ot  H 
each  contending  for  the  mastery  of  the  whole,  and  each  datmingfl 


the  k^tiniate  government,    Thf  Uriii  la  itUo  wtinollniM  i4i|)UtHl 
war  of  rebellion,  when  the  rubrllioua  |)mviiu<i>ii  or  |iiirHiiii  nf  ilia 
State  &re  contiguous  to  those  oontAJning  thit  mkI  i>(  )ii)vt>i'iiiM«iil, 

151 
The  term  "rebellion"  is  upjOietl  to  tin  iiisumrUoii  nf  hrgn  xaUnit, 
and  is  usually  a  war  between  the  logltlmato  ii^uVdniirii'iiL  '■(  n  Kiiiiiiliy 
and  portions  of  provinces  of  thii  wmio  who  wuik  Ui  IhntW  iilT  (hull  nl 
Iq^ance  to  it  and  Set  up  a  govfrnmcnt  of  Lliuir  own, 

ity  induce**  the  uduptiun  of  tlin  ruli«  of  niKiilm  wnr 
lebeb,  whether  the  adoption  in  purtUl  or  "iitlr'*.  It  fUinu  In  nn 
imply  a  partial  or  ujinplef;  tusktuivrlfiniiU'iti  ut  tlclr 
:,  if  they  have  set  up  one,  or  of  ttietu,  mt  mi  imiminHulfiH 
«ad  —wBwiffi  power.    Neutnli  have  do  rigbt  Ui  nuilu-  th*  mimiUim 
'     vt  war  bf  tfae  aaaJM  fimnmuiwat  Umoni  MmU  tkm 
of  dnr  ««a  adno«leil(BMi  flf  tlw  mvoltad  fwjfti*  m  m 


All  enemies  in  regular  war  are  divided  into  two  general  classes— 
that  is  to  say,  into  combatants  and  noncombatants,  or  un&rmcd  rili- 
teoB  of  the  hostile  government. 

The  military  commander  of  the  legitimate  government,  in  a  var  of 
rebellion,  distlnguiBhes  between  the  loyal  citizen  in  the  revolted  por- 
tion of  the  country  and  the  disloyal  citisen.  The  disloyal  citizensmar 
further  be  classified  into  thoso  citiisens  known  to  sympathise  with  xiie 
rebellion  without  positively  aiding  it,  and  those  who,  without  takine 
up  arms,  give  positive  aid  and  comfort  to  the  rebellious  enemy  with- 
out being  bodily  forced  thereto. 
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Common  justice  and  pliun  expediency  require  that  the  military  com- 
mander protect  the  manifestly  loyal  citiBens,  in  revolted  territoriea,    • 
against  the  hardships  of  the  war  as  much  as  the  comnion  miafortuM  | 
of  all  war  admits.  I 

The  commander  will  throw  the  burden  of  the  war,  as  much  as  lies  1 
within  his  power,  on  the  disloyal  citizens,  of  the  revolted  pordoo  or 
province,  subjecting  them  to  a  stricter  police  than  the  noncombaiani 
enemies  have  to  suffer  in  reguJar  war;  and  if  he  deems  it  appropriate, 
or  if  his  government  demands  of  him  that  every  citiMn  shall,  by  an 
oath  of  allegiance,  or  by  some  other  manifest  act,  declare  his  fidelity 
to  the  legitimate  government,  he  may  expel,  transfer,  imprisOD,  or  fii"= 
the  revolted  eitiaens  who  refuse  to  pledge  themselves  anew  as  dtiieia  1 
obedient  to  the  law  and  loyal  to  the  government. 

Whether  it  is  expedient  to  do  so,  and  whether  reliance  can  be  plarnl 
upon  such  oaths,  the  commander  or  his  government  has  the  right  K    ' 
decide. 
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Armed  or  unarmed  resistance  by  citizens  of  the  United  States  agaiis: 
the  lawful  movements  of  their  troops  is  levying  war  against  the  UnitfJ 
States,  and  is  therefore  treason. 


DECLARATION  OF  PARIS 


Ike  Plenipotentiaries  who  signed  the  Treaty  of  Paris  of  lh»  thirt.icit 
Uarcli,  one  thousand  eight  huudred  aod  fifty-eix,  oiwemblcd  i 


ITiat  maritime  law  in  time  of  war  haa  long  been  tho  subject  of  dii- 
rable  disputes; 

That  the  uncertainty  of  the  law  and  of  the  duties  in  such  n  matter 
le  U>  differences  of  opinion  between  neutrals  and  bclbgurenla 

ich  may  occasion  serious  difficulties,  and  even  raniliirlx;  thnl  it  ia 
sequenUy  advantageous  to  establish  a  uniform  doctrine  on  m  Jm- 
LAnt  a  point : 

"bat  the  Plenipotentiaries  assembled  in  Con(;raM  at  Pari*  ataaot 
ter  respond  to  the  intentions  by  which  thHr  Govemmenta  are 
nated,  than  by  seeking  to  introduce  into  intematiooal  relatioiM 
d  principles,  in  this  respect. 

lie  aboTe-mentioned  PIetupot«ntiftTies,  bong  doljr  Mitl»ri»d, 
lived  to  concert  amonf;  tbemselvcs  ai  to  the  roMW  of  attaining 

■  object;  and  havin);  tome  to  an  agreement,  have  adopted  the  It^ 

niKaoJemii  dedaralion: 

L  Plfivrirmii^  ■  and  remains  abolished : 

L  Tfce  oratnl  Sag  coven  enemy's  goods,  with  tlie  atxptiaa 


t,  Kcotnl  gooda,  with  the  exeeptioa  of  motnbaad  of  war,  ■«  aot 

to  ta^mn  tBtfer  ettnoy's  flag;  

to  be  faindiag,  xHt  be  caKti«»-dMt  if  to 
br  a  rum  ■ifliiiiMl  n 


-3 
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have  not  taken  part  in  the  Congress  of  Paris,  and  to  invite  them  to 
accede  to  it. 

Convinced  that  the  maxims  which  they  now  proclaim  cannot  but 
be  received  with  gratitude  by  the  whole  world,  the  imdersigned  Pleni- 
potentiaries doubt  not  that  the  efforts  of  their  Governments  to  obtain 
the  general  adoption  thereof  will  be  crowned  with  full  success. 

The  present  declaration  is  not  and  shall  not  be  binding,  excq)t 
between  those  Powers  who  have  acceded,  or  shall  accede,  to  it. 

Done  at  Paris,  the  sixteenth  of  April,  one  thousand  dght  hundred 
and  fifty- 
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t  CONVENTION   FOR  THE  AMELIORATION  OF  THE 

CONDITION   OF  THE   WOUNDED   IN  ARMIES 

IN  THE   FIELD.     GENEVA,   JULY   6,  1906 


(Names  of  thirty-five  States) 

Being  equ&Uy  animated  by  the  desire  to  lessen  the  inherent  evils  of 
■^rarfare  as  far  as  is  within  their  power,  and  wishing  for  this  purpose  to 
improve  and  supplement  the  provisions  agreed  upon  at  Geneva  on 
-August  22, 1864,  for  the  ameLoration  of  the  condition  of  the  wounded 
Sa  armies  in  the  field. 

Have  decided  to  conclude  a  new  convention  to  that  eSect,  and  have 
v^ipointed  as  their  plenipotentiaries,  to  wit: 

L  (Names  of  delegates) 

^BVbo,  after  having  communicated  to  each  other  their  full  powers, 

^BlDnd  in  good  and  due  form,  have  agreed  on  the  following: 

hxnax  1.  Officera,  soldiers,  and  other  peisons  officially  attached  to 
a  wbo  are  sick  or  wounded  shall  be  respected  and  cared  for,  with- 
D  of  nationality,  by  the  belligerent  in  wboee  power  they 

t  A  lnJinj^l,  however,  when  compelled  to  leave  bis  wounded  in  the 
idi  <d  Ibb  advcnajy.  shall  leave  with  them,  so  far  as  military  con- 
t,  a  portion  of  the  pereonnel  and  mat&iel  of  his  sanitary 
g  for  them. 


(Translation) 


CHAPTER   : 


THK  SICK  jUID  woinnixD 
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AST.  2.  Subject  to  the  care  that  must  be  taken  of  them  under  ihe 
preceding  article,  the  sick  and  wounded  of  an  Array  who  fall  into  the 
power  of  the  other  belligerent  become  priaonere  of  war,  and  the  genenl 
rules  of  international  law  in  respect  to  prisoners  become  applicable  to ' 

The  belhgercnta  remain  free,  however,  to  mutually  agree  upon  saA 
clauses,  by  way  of  esception  or  favor,  in  regard  to  sick  and  wounded 
prisoners  as  they  may  deejn  proper.  They  shall  have  authority  U 
agree: 

1.  To  mutually  return  the  sick  and  wounded  left  on  the  field  of  battle 
after  an  engagement. 

2.  To  send  back  to  their  own  country  the  sick  and  wounded  who 
have  recovered,  or  who  are  in  a  condition  to  be  transported,  and  whun 
they  do  not  desire  to  retain  a^  prisoners. 

3.  Tosend  the  sick  and  wounded  of  the  enemy  to  a  neutral  state,  wii!; 
its  consent  and  on  condition  that  it  shall  charge  itself  with  their  intern- 
ment until  the  close  of  hostilities. 

Abt.  3.  After  every  engagement  the  belligerent  who  remains  in 
pOBsesaion  of  the  field  of  battle  shall  take  nieaBures  to  search  (or  ti» 
wounded  and  to  protect  the  wounded  and  dead  from  spoliation  mi 
ill  treatment. 

He  will  see  that  a  careful  examination  ia  made  of  the  bodies  ot 
dead  prior  to  their  interment  or  incineration. 

Art.  4.  As  soon  as  possible  each  belligerent  shall  forward  to 
authorities  of  their  country  or  Army  the  military  tokens, 
identification,  found  upon  the  bodies  of  the  dead,  together  witli  ■. 
of  the  sick  and  wounded  taken  in  charge  by  him. 

Belligerents  will  keep  each  cither  mutually  advised  of  intermenlii 
transfers,  together  with  admissions  to  hospitals  and  deaths  which< 
among  the  sick  and  wounded  in  their  bands.  They  will  coIIkI 
personal  belongings,  valuables,  letters,  etc.,  which  are  found  upoii 
field  of  battle,  or  have  been  left  by  the  sick  or  wounded,  or  by 
who  have  died  in  sanitary  formations  or  other  estabiishmeiiU, 
transmission  to  interested  persons  through  the  authorities  of  tliwi 
country. 

Art.  5.  Military  authority  may  make  an  appeal  to  the  duuit 
seal  of  the  inhabitants  to  receive  and,  under  his  supervision,  to  <^' 
the  sick  and  wounded  of  the  armies,  by  granting  to  persons 
to  such  appeals  special  protection  and  certain  immunities. 


ftURTAKT   rOKlunoaB  *X»   ■llfclliWimiH 

L  Movable  swuuit  tonaatiom  {i.  «..  Aotm  wUck  an  krtwadhJ   i 
J  amaa  in  tfae  firlcl)  ud^ifae  find  esubfiduomtJ  bahwf- 
r  aerriee  tiuU  be  protected  and  i«s{>«c1m1  by  t)tUifH» 

IT.  7.  llie  protection  due  to  s&nitary  formalJons  anil  («t«UUb> 

ta  ceases  if  ihey  are  used  to  commit  acts  injurious  to  thn  MMQIJ. 

BT.  8.  A  sanitary  formation  or  est&blishiuent  alwll  Dut  be  d^iriVMl 

le  protection  accorded  by  article  6  by  the  fact  that: 

■The  personnel  of  a  formation  or  establishment  is  armfd  and  IMN 

a  in  setf-defeDse  or  in  defense  of  its  sick  and  woumlnd. 

»  the  absence  of  armed  hospital  att*ndanta,  the  formation  U 

d  by  an  armed  detachment  or  by  sentinels  rt<Kularly  twtHbliHhiil. 

cartridges,  taken  from  the  wounded  and  not  ypt  tiiniod 

i>  the  proper  authorities,  are  found  in  the  fonnatioa  or  ostablikh- 


CHAPTER  III 


9.  The  personnel  exclusively  chflr(!:ed  with  the  removal,  tiwruh 
aon,  and  treatment  of  the  Bick  and  wounded,  im  wdl  an  with  thn 
Mstration  of  sanitary  formations  and  CHtablishmniitji,  uiirl  thti 

attached  to  armies  shall  be  respected  and  [irulci^ted  un'jitr  all 
patancea.  If  they  fall  into  the  hands  of  the  enemy  tliiiy  itliall 
t  regarded  as  prisoners  of  war. 

provisions  apply  to  the  personnel  of  the  fcnard  of  nanitary 
ns  and  efltabUshmenta  in  the  case  provided  for  in  aeution  2 
ideS. 

10.  The  personnel  of  volunteer  aid  naetim,  dolx  ncofnlaad 
Mhofued  by  their  respective  govemineDta,  wbo  WC  anpiojwl 

thmtMiy  fonnatioDB  and  establishmeota  of  anaim,  an  at^ai' 
tp  tfae  paaooad  oontemplstMl  in  ibe  praetdlnc  mUHa,  «pM 
that  the  aaid  penoiuiel  shall  be  aubJHi  to  wiiliiy  Ihw 


D  make  known  to  tlw  otfacr  ettbtr  ia  !■■*  «l  pMce  or 

n-  during  tfa*;  ptvgftm  id    hn^Mlirt    la  amy  am, 
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before  actual  employment — the  names  of  the  aocieties  which  it  has 
authorized  to  render  assistance,  under  ita  responsibility,  in  the  offinal 
■anitary  service  of  its  annies. 

Art.  11.  A  recognized  society  of  a  neutral  state  cannot  lend  the 
services  of  its  sanitary  personnel  and  formations  to  a  belligerent  except 
with  the  prior  consent  of  its  own  govemmeat  and  the  authority  of  such 
beUigerent.  The  belligerent  who  has  accepted  such  assistance  a 
required  to  notify  the  enemy  before  making  any  use  thereof. 

Art.  12.  Persons  described  in  articles  9,  10,  and  11  will  continue  in 
the  exercise  of  their  functions  after  they  have  fallen  into  the  power  of 
the  enemy  and  under  his  direction. 

When  their  consperation  is  no  longer  indispensable  they  will  be  sent 
back  to  their  army  or  country,  within  such  period  and  by  eueh  rouW 
u  may  accord  with  military  necessity. 

They  will  carry  with  them  such  effects,  instruments,  arms,  anil 
horses  as  are  their  private  property. 

Art,  13.  While  they  remain  in  his  power,  the  enemy  will  secur*  '. 
the  personnel  mentioned  in  article  9  the  same  pay  and  aUowancee  ~ 
which  persons  of  the  same  grade  in  his  own  Army  are  entitled. 


CHAPTER   IV 

liUTtBIEL 

Art.  14.  Mobile  sanitary  formations  that  have  fallen  into  the  p 
of  the  enemy  shall  retain  their  materiel  and  means  of  tran^wrti 
of  whatever  kind,  including  teams,  whatever  may  be  the  i 
transportation,  and  the  conducting  personnel. 

Competent  military  authority,  however,  shall  have  the  i 
employ  them  in  caring  for  the  sick  and  wounded.     The  restitution  ■ 
the  materiel  shaU  take  place  in  accordance  with  the  conditions  p 
scribed  for  the  sanitary  personnel,  and,  as  far  as  possible,  at  the  H 

Art.  15.  Buildings  and  matfiriel  pertaining  to  fixed  establis 
shall  remain  subject  to  the  laws  of  war,  but  cannot  be  diverted  t^ 
their  use  so  long  as  they  are  necessary  for  the  sick  and  worn 
Commanders  of  troops  engaged  in  operations,  however,  may  use  d 
in  case  of  important  military  necessity,  if  before  such  use,  the  I 
and  wounded  who  are  in  them  have  been  provided  for. 

Art.  16.  The  materiel  of  aid  societies,  admitted  to  th«  \ 
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B  convention  in  conformity  to  the  conditions  herein  prescribed,  is 
vded  as  private  property  and,  as  such,  ■will  be  respected  under  all 
[■mnstflnces,  save  that  it  is  subject  to  the  right  of  requisition  by 
tigerents  in  conformity  to  the  laws  and  usages  of  war. 


I  CONVOTB  OF  EVACUATION 

JIT,  17.  Convoys  of  evacuation  shall  be  treated  as  movable  sanitary 
nations  with  the  following  exceptions: 

,  A  belligerent  intercepting  a  convoy  may,  if  required  by  military 
ssity,  break  up  such  convoy  by  charging  himself  with  the  care  of 
sick  and  wounded  whom  it  contains. 

In  this  case  the  obligation  to  restore  the  sanitary  personnel,  as 
rided  for  in  article  12,  shall  be  extended  to  include  the  entire 
tary  personnel  employed,  under  proper  authority,  in  the  trans- 
ition and  protection  of  the  convoy, 

be  obligation  to  return  the  sanitary  materiel  as  provided  for  in 
■le  14  shall  apply  to  railway  trains  and  vessels  intended  for  interior 
nation  which  have  been  especially  equipped  for  evacuation  pur- 
s,  together  with  the  equipment  of  such  vehicles,  trains,  and  vessels 
(h  belong  to  the  sanitary  service. 
ilitary  vehicles,  with  their  teams,  other  than  those  belonging  to 

uitaiy  service,  may  be  captured. 

various  means  of  transportation  obtained  by  requisi- 
icluding  railway  materiel  and  vessels  utiUzed  for  convoys,  are 

t  to  the  general  rules  of  international  law. 


CHAPTER  VI 


DISTINCTTVE 


fr.  IS.  In  homage  to  Switzerland  the  heraldic  sign  of  the  red  croM 
rvhite  ground,  formed  by  the  reversal  of  the  federal  colors,  is 
inued  as  the  emblem  and  distinctive  sign  of  the  sanitary  service  of 


'.  19.  This  emblem  appears  o 
iriel  appertaining  to  the  at 
Mil  military  authority. 


L  flags  and  brass&rds  as  weD  as  upon 
aitary  service,  with  the  penniaaioQ 
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Art.  20.  The  peraonnel  protected  by  the  provisions  of  para 
article  9,  and  articles  10  and  11  will  wear  attached  to  the  le 
brassard  bearing  a  red  cross  on  a  white  ground,  which  will  1 
and  stamped  by  competent  military  authority,  and  accompai 
certificate  of  identity  in  the  case  of  persons  attached  to  the 
service  of  armies  who  do  not  have  military  uniform. 

Art.  21.  The  distinctive  flag  of  the  convention  can  only  be  di 
with  the  consent  of  the  military  authorities  over  sanitary  fo 
and  establishments  which  the  convention  provides  shall  be  n 
and  with  the  consent  of  the  military  authorities.  It  sha] 
companied  by  the  national  flag  of  the  belligerent  to  whose 
formation  or  establishment  is  attached. 

Sanitury  formations  which  have  fallen  into  the  power  of  tb 
however,  shall  Hy  no  other  flag  than  that  of  the  Red  Cross  ag 
they  continue  in  that  situation. 

Art,  22.  Neutral  sanitary  formations  which,  under  the  0( 
set  forth  in  arlicle  U,  have  been  authorized  to  render  thdr 
shall  fly,  with  the  flag  of  the  convention,  the  national  flag  of  the 
ent  to  which  they  are  attached.  The  provisions  of  the  seoo 
graph  of  the  preceding  article  are  applicable  to  them. 

Art.  23.  The  emblena  of  the  red  cross  on  a  white  ground 
words  Red  Crvss  or  Geneva  Cross  may  only  be  used,  whether  j| 
peace  or  war,  to  protect  or  designate  sanitary  formations  and  t 
ments,  the  personnel  and  materiel  protected  by  the  convientifli 


CHAPTER  Vn 

AFPLICATION  AUD  EIECUTION   07  THE  CONVHNTIOI 

Art.  24.  The  provisions  of  the  present  convention 
on  the  contracting  powers  only,  in  case  of  war  between  two  oi 
them.  The  said  provisions  shall  cease  to  be  obligatory  from' 
when  one  of  the  belligerent  powers  should  not  be  signato^ 
convention. 

Art.  25.  The  commanders  in  chief  of  the  belligerent 
have  to  provide  for  the  details  of  execution  of  the  foregoing 
as  well  as  for  unforeseen  cases,  in  accordance  with  the  instri 
their  respective  governments,  and  conformably  to  the  general; 
of  this  convention. 

Art.  26.  The  signatory  govemmeDts  shall  take  them 
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acquuDt  their  troopB,  and  particularly  the  protected  personnel,  with 
the  provisions  of  this  convention  and  to  make  them  known  to  the 
people  at  large. 

CHAPTER    Vni 

BEFRESSION  OF  ABUSES  AND  INFRACTIONS 

Art.  27.  The  signatory  powers  whose  legislation  should  not  now  be 
adequate  engage  to  take  or  recommend  to  their  legialaturea  such 
measures  as  may  be  necessary  to  prevent  the  use,  by  private  persons 
or  by  societies  other  than  those  upon  which  this  convention  confers  the 
right  thereto,  of  the  emblem  or  name  of  the  Red  Cross  or  Geneva  Cross, 
particularly  for  commercial  purposes  by  means  of  trade  marks  or  com- 
mercial labels. 

The  prohibition  of  the  use  of  the  emblem  or  name  in  question  shall 
take  effect  from  the  time  set  by  each  act  of  legislation  and  not  later 
than  five  years  after  this  convention  goes  into  effect.  Upon  the  said 
going  into  effect,  it  shall  be  unlawful  to  use  a  trade  mark  or  commercial 
label  contrary  to  such  prohibition. 

Art.  28.  In  the  event  of  their  tnilitary  penal  laws  being  insufficient, 
the  signatory  governments  also  engage  to  take,  or  to  recommend  to 
tb^  legislatures,  the  necessary  measures  to  repress,  in  time  of  war, 
individual  acts  of  pillage  and  ill  treatment  of  the  sick  and  wounded  of 
the  armies,  as  well  as  to  punish,  as  usurpations  of  military  insignia, 
the  wrongful  use  of  the  flag  and  brassard  of  the  Red  Cross  by  military 
persona  or  private  individuals  not  protected  by  the  present  convention. 

They  will  communicate  to  each  other  through  the  Swiss  Federal 
Council  the  measures  taken  with  a  view  to  such  repression,  not  later 
than  five  years  from  the  ratification  of  the  present  convention. 

GENERAL    PROVISIONS 

Art.  29.  The  present  convention  shall  be  ratified  as  soon  as  possible. 
The  ratifications  will  be  deposited  at  Berne. 

A  record  of  the  deposit  of  each  act  of  ratification  shall  be  prepared, 
of  which  a  duly  certified  copy  shall  be  sent,  through  diplomatic  chan- 
nels, to  each  of  the  contracting  jMwers. 

Art.  30.  The  present  convention  shall  become  operative,  as  to  each 
power,  six  months  after  the  date  of  deposit  of  its  ratification. 

Art.  31 .  The  present  convention,  when  duly  ratified,  shall  supersede 


r 
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the  Convention  of  August  22,  1864,  in  the  relations  between  the  con- 
tracting states. 

The  Convention  of  1864  remains  in  force  in  the  relations  betwefin 
the  partiea  who  signed  it  but  who  should  not  also  ratify  the  presciii 
convention. 

A«T.  32.  The  present  convention  may,  until  December  31,  proximo, 
be  signed  by  the  powers  represented  at  the  conference  which  opened  at 
Geneva  on  June  11,  1906,  as  well  as  by  the  powers  not  represented  at 
the  conference  who  have  signed  the  Convention  of  1864, 

Such  of  the  powers  an  shall  not  have  signed  the  present  convention 
on  or  before  December  31,  1906,  will  remain  at  liberty  to  accede  to  it 
after  that  dat«.  They  shall  signify  their  adhesion  in  a  written  notifit*- 
tion  addressed  to  the  Swiss  Federal  Council,  and  communicated  to 
the  contracting  powers  by  the  said  Council. 

Other  powers  may  request  to  adhere  in  the  same 
request  shall  only  be  effective  if,  within  the  period  of  one 
its  notification  to  the  Federal  Council,  such  Council  has  not  been 
vised  of  any  opposition  on  the  part  of  any  of  the  contracting 

Aht.  33.  Each  of  the  contracting  parties  shall  have  the  right  to' 
denounce  the  present  convention.  This  denunciation  shall  ocly 
become  operative  one  year  after  a  notification  in  writing  shall  hive 
been  made  to  the  Swiss  Federal  Council,  which  shall  forthwith  com- 
municate such  notification  to  all  the  other  contracting  parties. 

This  denunciation  shall  only  become  o|)erative  in  respect  to  llv 
power  which  has  given  it. 

In  faith  whereof  the  plenipotentiaries  have  agned  the  present  cofr 
vention  and  afflxed  their  seaja  thereto. 

Done  at  Geneva,  the  sixth  day  of  July,  one  thousand  nine  hundnd 
and  sue,  in  a  single  copy,  which  shall  remain  in  the  archives 
Swiss  Confederation  and  certified  copies  of  which  shall  be  detii 
through  the  diplomatic  channel  to  the  contracting  parties. 

[Here  follow  the  signatures.] 
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CONVENTION   FOR   THE   PACIFIC    SETTLEMENT   OF 
INTERNATIONAL    DISPUTES 

His  Majesty  the  German  Emperor,  King  of  Prussia;  the  President 
of  the  United  States  of  America;  the  President  of  the  Argeatine  Re- 
public; HiH  Majesty  the  Emperor  of  Austria,  King  of  Bohemia,  etc., 
and  Apostolic  King  of  HunRary;  His  Majesty  the  King  of  the  Bel- 
gians; the  President  of  the  Republic  of  Bolivia;  the  President  of  the 
Republic  of  the  United  States  of  Brazil;  His  Royal  Highness  the  Prince 
of  Bulgaria;  the  President  nf  the  Repubhc  of  Chile;  His  Majesty  the 
Emperor  of  China;  the  President  of  the  Republic  of  Colombia;  the 
Prov-tsional  Governor  of  the  Rr|)ublic  of  Cuba;  His  Majesty  the  King 
of  DeEmark;  the  President  of  the  Dominican  Republic;  the  President 
of  the  Republic  of  Ecuador;  His  Majesty  the  King  of  Spain;  the  Presi- 
dent of  the  French  Republic;  His  Majesty  the  Kin^  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  and  of  the  British  Dominions 
Iwyond  the  Seas,  Emperor  of  India;  His  Majesty  the  King  of  the 
flellencs;  the  President  of  the  Republic  of  Guatemala;  the  President 
of  the  Republic  of  Haiti ;  His  Majesty  tbe  King  of  Italy;  His  Majesty 
'Qe  Emperor  of  Japan;  His  Royal  Highneas  the  Grand  Duke  of  Lux- 
''"iburg,  Duke  of  Nassau ;  the  President  of  the  United  States  of  Mex- 
'*-'";  His  Royal  Highnesa  the  Prince  of  Montenegro;  the  President  of 
"f  Republic  of  Nicaragua;  His  Majesty  the  King  of  Norway;  the 
'Vsident  of  the  Republic  of  Panamd;  the  President  of  the  Republic 
-^  Paraguay;  Her  Majesty  the  Queen  of  the  Netherlands;  the  Presi- 
■^nt  of  the  Republic  of  Peru:  His  Imperial  Majesty  the  Shah  of  Pei^ 
■*;  His  Majesty  the  King  of  Portugal  and  of  the  Algarves,  etc.;  Hia 
"ftjesty  the  King  of  Roumania;  His  Majesty  the  Emperor  of  All  the 
^Useias;  the  Preadent  of  the  Repubhc  of  Salvador;  Hia  Majesty  the 
*Jiig  of  Sema;  His  Majesty  the  King  of  Siam;  Hia  Majesty  the  King 
^Sweden;  the  Swiss  Fedora!  Council;  His  Majesty  the  Emperor  of  the 
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Ottomaiw;  the  President  of  the  Oriental  Republic  of  Uruguay;  tht 
Preflident  of  the  United  States  of  Venezuela: 

Animated  by  the  sincere  desire  to  work  for  the  maintenance  of  I.'j. 
general  peace; 

Resolved  to  promote  by  all  the  efforta  in  their  power  the  friendly 
settlement  of  international  disputes; 

Recognizing  the  solidarity  which  unites  the  members  of  the  societj 
of  civiliEed  nations; 

Desirous  of  extending  the  empire  of  law,  and  of  strengthening  the 
appreciation  of  international  justice; 

Convinced  that  the  permanent  institution  of  a  Tribunal  of  Arbitn- 
tion,  accessible  to  all,  in  the  midst  of  the  independent  Powers,  will 
contribute  effectively  to  this  result; 

Having  regard  to  the  advantages  attending  the  general  and  regular 
organiEation  of  the  procedure  of  arbitration; 

Sharing  the  opinion  of  the  august  Initiator  of  the  Intemation.il 
Peace  Conference  that  it  is  expedient  to  record  in  an  international 
Agreement  the  principles  of  equity  and  right  on  which  are  based  tb' 
security  of  States  and  the  welfare  of  peoples; 

Being  desirous,  with  this  object,  of  insuring  the  better  worklji^ 
in  practice  of  Commissions  of  Inquiry  and  Tribunals  of  Arbitration, 
and  of  facilitating  recourse  to  arbitration  in  cases  which  allow  of  k 
Bummarj'  procedure; 

Have  deemed  it  necessary  to  revise  in  certain  particulars  and  to 
complete  the  work  of  the  First  Peace  Conference  for  the  pacific  settfe- 
meat  of  international  disputes; 

The  High  Contracting  Parties  have  resolved  to  conclude  a  new 
Convention  for  this  purpose,  and  have  appointed  the  following  it 
their  Plenipotentiaries: 

[Names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  isd 
due  form,  have  agreed  upon  the  following: 

TiTLB  I. — On  the  Maintenance  of  the  Genkral  Pxacb 

Abticle  I.  With  a  view  to  obviating,  as  far  as  pos^ble,  rerauise 
to  force  in  the  relations  between  States,  the  Contracting  Powers  agrtt 
to  use  their  best  efforts  to  iiuui«  the  paiafic  settlement  of  intemMioul 
diSerenoee. 
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Tm-B  II, — On  Good  Offices  and  Hediatiok 

Akt.  2.  In  caae  of  serious  disagreement  or  dispute,  before  an  ap- 
peal to  arnia,  the  Contracting  Powers  agree  to  have  recourse,  as  tar 
as  circumstances  allow,  to  the  good  offices  or  mediation  of  one  or  more 
friendly  Powers. 

Art.  3.  Independently  of  this  rccouree,  the  Contracting  Powers 
eieem  it  expedient  and  desirable  that  one  or  more  Powers,  strangers 
to  the  dispute,  should,  on  their  own  initiative,  and  as  far  as  circum- 
stances may  allow,  offer  their  good  offices  or  mediation  to  the  States 
at  variance. 

Powers,  strangers  to  the  dispute,  ha^-e  the  right  to  offer  good  offices 
or  mediation,  even  during  the  course  of  hostilities. 

The  exercise  of  this  right  can  never  be  regarded  by  one  or  the  other 
of  the  parties  in  conflict  as  an  unfriendly  act. 

Art.  4.  The  part  of  the  mediator  consists  in  reconciling  the  op- 
posing claims  and  appeasing  the  feelings  of  resentment  which  may 
have  arisen  between  the  States  at  variance. 

Art.  5.  The  functions  of  the  mediator  are  at  an  end  when  once 
it  is  declared,  either  by  one  of  the  parties  to  the  dispute,  or  by  the 
mediator  himself,  that  the  means  of  reconciliation  proposed  by  him 
are  not  accepted. 

Art.  6.  Good  offices  and  mediation,  either  at  the  request  of  the 
parties  at  variance,  or  on  the  initiative  of  Powers  strangers  to  the 
dispute,  have  exclusively  the  character  of  advice  and  never  having 
binding  force. 

Art.  7.  The  acceptance  of  mediation  cannot,  unless  there  be  an 
agreement  to  the  contrary,  have  the  effect  of  interrupting,  delaying 
or  hindering  mobihzation  or  other  measures  of  preparation  for  war. 

If  mediation  occurs  after  the  commencement  of  hostilities,  it  causes 
no  interruption  to  the  military  operations  in  progress,  unless  there  be 
an  agreement  to  the  contrary. 

Art.  8.  The  Contracting  Powers  are  agreed  in  recommending  the 
application,  when  circumstances  allow,  of  special  mediation  in  the 
following  form: 

In  caae  of  a  serious  difference  endangering  the  peace,  the  States  at 
variance  choose  respectively  a  Power,  to  whom  they  intrust  the  mis- 
sion of  entering  into  direct  communitfllion  with  the  Power  chosen  on 
the  other  aide,  with  the  object  of  preventing  the  rupture  of  pacific 
relations. 
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For  the  period  of  this  mandate,  the  term  of  which,  unless  otherwise 
stipulated,  cannot  exceed  thirty  days,  the  States  in  conflict  cease  froiii 
all  direct  com  mimical  ion  on  the  subject  of  the  dispute,  which  is  i» 
garded  as  referred  explu3ivcty  to  the  mediating  Powers,  who  muet 
use  their  best  efTorta  to  settle  it. 

In  case  of  a  definite  rupture  of  pacific  relations,  these  Powers  m 
charged  with  the  joint  task  of  taking  advantage  of  any  opportunirr 
to  restore  peace. 

TrrLB  in. — On  Intehnational  Cdmuibsions  of  Inquirt 

Art.  9.  In  dilTerences  of  an  international  nature  involving  neitbet 
honor  nor  vital  interests,  and  arising  from  a  difference  of  opinior 
points  of  fact,  the  Contracting  Powers  deem  it  expedient  and  dearabk 
that  the  parties,  who  have  not  been  able  to  come  to  an  agreement  bv 
means  of  diplomacy,  should  as  far  as  circumstances  allow,  institute  u 
International  Commission  of  Inquiry,  to  facilitate  a  solution  of  Ihes 
differences  by  elucidating  the  facts  by  means  of  an  impartial  and  coa- 
Bcientious  investigation. 

Art.  10.  The  International  Commissions  of  Inquiry  are  consti- 
tuted by  special  agreement  between  the  parties  in  conflict. 

The  Inquiry  Convention  defines  the  facts  to  be  examined; 
determines  the  mode  and  time  in  which  the  Commission  b  to  I 
formed  and  the  extent  of  the  Coram issioners'  powers. 

It  also  determines,  if  there  is  need,  where  the  Commission  is  to  sit, 
and  whether  it  may  remo\'e  to  another  place,  the  language  the  Com- 
mission shall  use  and  the  languages  the  use  of  which  shall  be  author- 
ized before  it,  as  well  as  the  date  on  which  each  party  must  deposit  id 
statement  of  facts,  and,  generally  speaking,  all  the  conditions  upon 
which  the  parties  have  agreed. 

If  the  parties  consider  it  necessary  to  appoint  Assessors,  the  In- 
quiry Convention  shall  determine  the  mode  of  their  selection  andths 
extent  of  their  powera. 

Art.  11,  If  the  Inquiry  Convention  has  not  detennined  wiierB  Ihe 
Commission  is  to  sit,  it  will  ait  at  The  Hague. 

The  place  of  meeting,  once  fixed,  cannot  be  altered  by  the  Com- 
mission except  with  the  assent  of  the  parties. 

If  the  Inquiry  Convention  has  not  determined  what  languages  are 
to  be  employed,  the  question  shall  be  decided  by  the  Commission. 

Akt.  12.     Unless  an  undertaking  is  made  to  the  contrary.  Com- 
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missionB  of  Inquiry  shall  be  formed  in  the  manDer  determined  by 
Articles  45  and  57  of  the  present  Convention. 

Aht.  13.  Should  one  of  the  Commissioners  or  one  of  the  Asaessora, 
Bhould  there  be  any,  either  die,  or  resign,  or  be  unable  for  any  reason 
whatever  to  discharge  his  functions,  the  eame  procedure  is  followed 
for  filliQg  the  vacancy  as  was  followed  for  appointing  him. 

Art.  14.  The  parties  are  entitled  to  appoint  special  agents  to  at- 
tend the  Commiasion  of  Inquiry,  whose  duty  it  is  to  represent  them  and 
to  act  as  intermediaries  between  them  and  the  Commisaion. 

They  are  further  authorized  to  eagage  counsel  or  advocates,  ap- 
pointed by  thenaselves,  to  state  their  ease  and  uphold  their  interests 
before  the  Commission. 

Art.  15.  The  International  Bureau  of  the  Permanent  Court  of 
Arbitration  acts  as  registry  for  the  Commissions  which  sit  at  The 
Hague,  and  it  shall  place  its  ofGces  and  staff  at  the  disposal  of  the 
Contracting  Powers  for  the  use  of  the  Commission  of  Inquiry. 

Art.  16.  If  the  Commission  meel^  elsewhere  than  at  The  Hague, 
it  appoints  a  Secretary-Cleneral,  whose  office  serves  as  registry. 

It  is  the  function  of  the  registry,  under  the  control  of  the  IVcaident, 
to  make  the  necessary  arrangements  for  the  sittings  of  the  Commis- 
sion, the  preparation  of  the  Minutes,  and,  while  the  inquiry  lasts,  for 
the  charge  of  the  archives,  which  shall  subsequently  be  transferred  to 
the  International  Bureau  at  The  Hague. 

Art.  17.     In  order  to  facilitate  the  constitution  and  working  of 

ConimissioDs  of   Inquiry,   the   Contracting  Powers  recommend  the 

I  following  rules,  which  shall  be  applicable  to  the  inquiry  procedure 

r  as  the  parties  do  not  adopt  other  riles. 

Art.  is.     The  Commission  shall  settle  the  details  of  the  procedure 

I  not  covered  by  the  special  Inquiry  Convention  or  the  present  Con- 

J  Vention,  and  shall  arrange  all  the  formalities  required  for  dealing 

\  With  the  evidence. 

Art.  19.  On  the  inquiry  both  sides  must  be  heard. 
At  the  dates  fixed,  each  party  communicates  to  the  Camaatmoa 
kud  to  the  other  party  the  statements  of  facts,  if  any,  and,  tn  all  cases, 
F  the  instruments,  papers,  and  documents  which  it  considers  oseftd 
■itbr  aacertaintng  the  truth,  as  well  as  the  list  of  witnesses  and  experts 
I 'irtiosc  evidence  it  wishes  to  be  heard. 

AST.  20.  The  Commission  is  entitled,  with  the  assent  of  the  Pow- 
p,  to  tnove  temporarily  to  any  place  where  it  oonsiden  it  may  be 
oful  to  have  recourse  to  this  means  of  inquiry  or  to  eead  one  or 
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more  of  its  members.     Permission  must  be  obtained  from  the  State 
on  whose  territory  it  is  proposed  to  hold  the  inquiry. 

,\ht.  21,  Every  investigation,  and  every  examination  of  a  local- 
ity, must  be  made  in  the  presence  of  the  agents  and  counsel  of  the 
parties  or  after  they  have  been  duly  summoned. 

Art.  22.  The  Commission  is  entitled  to  ask  from  either  party  (or 
such  explanations  and  information  as  it  considers  necessary. 

Art.  23.  The  parties  undertake  to  supply  the  Coamussion  of 
Inquiry,  as  fully  as  they  may  think  possible,  with  all  means  and  facili- 
ties necessary  to  enable  it  to  become  completely  acquainted  with,  aod 
to  accurately  understand,  the  facte  in  question. 

They  undertake  to  make  use  of  the  means  at  their  disposal,  und« 
their  municipal  law,  to  insure  the  appearance  of  the  witnesses  or  ex- 
perts who  are  in  their  territory  and  have  been  summoned  before  tiie 
Commission. 

If  the  witnesses  or  experts  are  unable  to  appear  before  the  Com- 
mission, the  parties  will  arrange  for  their  evident*  to  be  taken  before 
the  qualified  officials  of  their  own  country. 

Aht.  24.  For  all  notices  to  be  served  by  the  Commissioi 
territory  of  a  third  Contracting  Power,  the  ConrniissioD  shall  ftpplr 
direct  to  the  Government  of  the  said  Power,  The  same  rule  applip= 
in  the  case  of  steps  being  taken  on  the  spot  to  procure  evidence. 

The  requests  for  this  purjioae  are  to  be  executed  s 
at  the  disposal  of  the  Power  applied  to  under  its  municipal  law  a] 
They  cannot  be  rejected  unless  the  Power  in  question  considers  tl 
are  calculated  to  impair  its  sovereign  nghts  or  its  safety. 

The  Commission  will  equally  be  always  entitled  to  act  throu^  II 
Power  on  whose  territory  it  sits. 

Art.  25.     The  witnesses  and  experts  are  summoned  on  the  Pfqufl 
of  the  parties  or  by  the  Commission  of  its  own  motion,  and,  in  evor  1 
ease,  through  the  Government  of  the  State  in  whose  territorj'  llw  I 

The  witnesses  are  heard  in  succession  and  separately,  in  the  jtf*  J 
ence  of  the  agents  and  counsel,  and  in  the  order  fixed  by  the  0 

Art.  26.     The  exaniination  of  n'itnesses  is  conducted  by  the  P 
ident. 

The  members  of  the  Commission  may  however  put  to  e 
ness  questions  which  they  consider  likely  to   throw   light  on  S 
complete  his  evidence,  or  get  information  on  any  point  c 


APPENDIX  XV 

the  witness  within  the  Umits  of  what  is  nece^sajy  in  order  to  get  at 
the  truth. 

The  agents  and  counsel  of  the  parties  may  not  interrupt  the  witness 
when  he  is  making  his  statement;  nor  put  any  direct  question  to  him, 
but  they  may  ask  the  President  to  put  such  additional  questions  to 
the  witness  as  they  think  expedient. 

Art.  27.  The  witness  must  gii'e  his  evidence  without  l^eing  al- 
lowed to  read  any  written  draft.  He  may,  however,  be  permitted  by 
the  President  to  consult  nat«s  or  documents  if  the  nature  of  the 
facts  referred  to  necessitates  their  employment. 

Abt,  28,  A  Minute  of  the  evidence  of  the  witness  is  drawn  up  forth- 
with and  read  to  the  witness.  The  latter  may  make  such  alterations 
and  additions  as  he  thinks  necessary,  which  will  be  recorded  at  the 
end  of  bis  statement. 

When  the  whole  of  his  statement  has  been  read  to  the  witness,  he  is 
required  to  sign  it. 

Art.  29.  The  agents  are  authorised,  in  the  course  of  or  at  the  close 
af  the  inquiry,  to  present  in  writing  to  the  Commission  and  to  the 
other  party  such  statements,  requisitions,  or  summaries  of  the  facts 
as  they  consider  useful  for  ascertaining  the  truth. 

Abt.  30-    The  Commission  considers  its  decisions  in  private  and 

e  proceedings  are  secret. 

All  questions  are  decided  by  a  majority  of  the  memtters  of  the  Com- 

ff  a  member  declines  to  vote,  the  fact  must  be  recorded  in  the 
lUtea. 

lBT.  31.  The  sittings  of  the  Commission  are  not  public,  nor  the 
lUtes  and  documents  connected  with  the  inquiry  published  except 
virtue  of  a  decision  of  the  ComroiBsion  taken  with  the  ccmsent  of 
parties. 

iBT.  32.    After  the  parties  have  presented  all  the  explanations  aiul 
lence,  and  the  witnesses  have  all  been  heard,  the  Preddent  de- 
es the  inquiry  terminated,  and  the  Commission  adjourns  to  delib- 
ie  and  to  draw  up  its  Report. 
lBT.  33.    The  Report  is  signed  by  all  the  members  of  the  Coeo- 

[  one  of  the  members  refuses  to  sign,  the  fact  ia  mentkuied;  but 
vaUdity  of  the  Report  is  not  affected. 

XI.  34.  The  Report  of  the  Commission  is  read  at  a  public  sitting, 
agents  and  counsel  of  the  parties  being  present  or  duly  si 
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A  copy  of  the  Report  ia  given  to  each  party. 

Art,  35.  The  Report  of  the  Commission  ia  limited  to  a  statement 
of  fflcts,  and  haa  in  no  way  the  character  of  an  Award.  It  leaves  to 
the  parties  entire  freedom  as  to  the  effect  to  be  given  to  the  statenirni, 

Ast.  36.  Rach  party  pays  its  own  expenses  and  an  equal  share  uf 
the  expenses  incurred  by  the  Commission. 

Title  IV. — On  In teh national  Arbitratiok 
CHAi-rKK  I.    On  the  System  of  Arbitraiton 

Aht.  37.  International  arbitration  has  for  its  object  the  selllf- 
raent  of  dispiitPs  between  Stfttea  by  judges  of  their  own  choice,  aod 
on  the  basts  of  respect  for  law. 

Recourse  to  arbitration  implies  an  engagement  to  submit  in  good 
faith  to  the  Award. 

Art.  38.     In  questions  of  a  lepnl  nature,  and  eapecially  in  t}ie  in- 
terpretation or  application  of  Interuationol  Conventions,  arbitratiMi  \ 
is  recognized  by  the  Contracting  Powers  as  the  most  effective,  and  »t 
the  same  time  the  most  equitable,  means  of  settling  disputes  whi<'t 
diplomacy  has  failed  to  settle. 

Consequently,  it  would  be  desirable  that,  in  disputes  about  the 
above-mentioned  questions,  the  Contracting  Powers  should,  if 
case  arose,  have  recourse  to  arbitration,  in  so  far 
permit. 

Art.  39.    The  Arbitration  Convention  is  concluded  for 
already  existing  or  for  questions  which  may  arise  eventually. 

It  may  embrace  any  dispute  or  only  disputes  of  a  certain  categ 

Aht.  40.     Independently  of  general  or  private  Treati 
stipulating  recourse  to  arbitration  as  obligatory  on  the  Contr 
Powers,  the  said  Powers  reserve  to  themselves  the  right  of  conch 
new  Agreements,  general  or  private,  with  a  view  to  extending 
atory  arbitration  to  ail  cases  which  they  may  consider  it  poasibte ' 
submit  to  it. 

Chapteh  II.     On  the  Permanent  Court  of  Arbiiraiion 

Art.  41.     With  the  object  of  facilitating  an  immediate  i 

to  arbitration  for  international  differences,  which  it  has  not  been  pi 

Bible  to  settle  by  diplomacy,  the  Contracting  Powers  imdertakt  fl 

maintain  the  permanent  C-ourt  of  Arbitration,  established  by  the  R 
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mference  accessible  at  all  times  &nd  operating,  unless  other- 
•ulated  by  the  parties,  in  accordance  with  the  Rules  of  Pro- 
iserted  in  the  present  Convention. 

12.  The  Permanent  Court  is  competent  for  aU  arbitration 
leas  the  parties  agree  to  institute  a  special  Tribunal. 

13.  The  PermaneDt  Court  sits  at  The  Hague.  An  Inter- 
Bureau  serves  aa  registry  for  the  Court.  It  is  the  channel 
Qumcatioas  relative  to  the  meetings  of  the  Court;  it  has  the 
of  the  archives  and  conducts  all  the  administrative  business, 
ontracting  Powers  undertake  to  communicate  to  the  Bureau 
BS  possible  a  certified  copy  of  any  conditions  of  arbitration 
it  between  them,  and  of  any  award  concerning  them  delivered 
rial  Tribunal. 

undertake  likewise  to  communicate  to  the  Bureau  the  laws, 
DB,  and  documents  eventually  showing  the  execution  of  the 
jven  by  the  Court. 

M,  Each  Contracting  Power  shall  select  four  persons  at  the 
known  competency  in  questions  of  international  law,  of  the 
uoral  reputation,  and  disposed  to  accept  the  duties  of  Arbi- 

asons  thus  selected  are  inscribed,  as  membera  of  the  Court, 
which  shall  be  notified  by  the  Bureau  to  all  the  Contracting 

Iteration  in  the  list  of  Arbitrators  is  brought  by  the  Bureau 
lowledge  of  the  Contracting  Powers. 

r  more  Powers  may  agree  on  the  selection  in  common  of  one 
Members. 

me  person  may  be  selected  by  different  Powers.  . 

embers  of  the  Court  are  appointed  for  a  term  of  nx  years, 
pwntments  can  be  renewed. 

!of  the  death  or  retirement  of  a  member  of  the  Court,  his  place 
GUed  in  accordance  with  the  method  of  his  appointment.  In 
ibe  appointment  is  made  for  a  fresh  period  of  sx  yeats- 
15.  When  the  Contracting  Powers  desire  to  have  recourse 
fennajtent  Court  for  the  settlement  of  a'  difference  that  has 
tween  them,  the  Arbitrators  called  upon  to  form  the  Tribunal 
isdiction  to  decide  this  difference,  must  be  chosen  fran  the 
ba  of  members  of  the  Court. 

(the  direct  agreement  of  the  parties  on  the  composition  of  the 
bo  TMiUBftl,  the  following  course  shall  be  pursued: 


^ 


V 


\ 


intrusted 


Each  party  appointa  two  Arbitratora,  of  whom  one  only  can  be  it 
national  or  chosen  from  among  the  persons  selected  by  it  as  member 
of  the  Permanent  Court.  These  Arbitrators  together  cbooee  ao  Uir 
pire. 

If  the  votes  are  equally  divided,  the  choice  of  the  Umpire  is  intrusted 
-   to  a  third  Power,  selected  by  the  parties  by  common  accord.  " 

If  an  agreement  is  not  arrived  at  on  this  subject,  each  party  a 
a  different  Power,  and  the  choi<«  of  the  Umpire  is  made  L 
by  the  Powers  thus  selected. 

If,  within  two  months'  time,  these  two  Powers  cannot  come  to  u 
agreement,  each  of  them  presents  two  oandidatfia  taken  from  the  lis 
of  members  of  the  Permanent  Court,  exclusive  of  the  members  selertfli 
by  the  parties  and  not  being  nationals  of  either  of  them.  Dranint 
lots  determines  which  of  the  candidates  thus  presented  shall  be  I'm- 
pire. 

Art.  46.  As  soon  as  the  Tribunal  has  been  constituted,  the  parn 
notify  to  the  Bureau  their  determination  U>  have  recouree  to  i 
Court,  the  text  of  their  "Compromis,"  and  the  names  of  the  .K^'-- 
trators. 

The  Bureau  communicates  without  delay  to  each  Arbitrator  it 
"Compromis,"  and  the  names  ot  the  other  members  of  the  Tribiuui.  J 

The  Tribunal  assembles  on  the  date  fixed  by  the  parties. 
Bureau  makes  the  necessary  arrangements  for  the  meeting. 

The  Members  of  the  Tribunal,  in  the  discharge  of  their  duties  ai 
of  their  own  country,  enjoy  diplomatic  privileges  and  immnniti^H 

Art.  47.  The  Bureau  is  authorized  to  place  its  offices  and  sU 
the  disposal  of  the  Contracting  Powers  for  the  use  of  any  special  B 
of  Arbitration. 

The  jurisdiction  of  the  Permanent  Court  may,  within  the  condU 
laid  down  in  the  Regulations,  be  extended  to  disputes  between  t 
Contracting  Powers,  or  between  Contracting  Powers  and  non-( 
tracting  Powers,  if  the  Parties  are  agreed  on  recourse  to  this  Tribo 

Art.  48.    The  Contracting  Powers  consider  it  their  duty,  if  a 
ous  dispute  threatens  to  break  out  between  two  or  more  o!  them 
remind  these  latter  that  the  Permanent  Court  is  open  to  them. 

Consequently,  they  declare  that  the  fact  of  reminding  the  pi 
at  variance  of  the  provisions  of  the  present  Convention,  and  tht 

e  given  to  them,  in  the  highest  interests  of  peace,  to  have  n 
I  to  the  Permanent  Court,  can  only  be  regarded  as  friendly  & 

In  case  of  dispute  between  two  Powers,  one  of  them  can  al 


address  to  the  loteraational  Bureau  a  note  contwning  a  deelaration 
that  it  would  be  ready  to  submit  the  dispute  to  arbitration. 

The  Bureau  must  at  once  inform  the  other  Power  of  the  declaration. 

Art.  49,  The  Permanent  Adminiatrative  Council,  composed  of 
the  Diplomatic  Representatives  of  the  Contracting  Powers  accredited 
to  The  Hague  and  of  the  Netherland  Minister  for  Foreign  Affairs, 
who  acts  as  President,  is  charged  with  the  direction  and  control  of  the 
International  Bureau. 

The  Council  settles  its  Rules  of  Procedure  and  all  other  necessary 
Regulations. 

It  decides  all  questions  of  administration  which  may  arise  with  re- 
gard to  the  operations  of  the  Court. 

It  has  entire  control  over  the  appointment,  suspension  or  dismissal 
of  the  officials  and  employfe  of  the  Bureau. 

It  fixes  the  payments  and  salaries,  aad  controb  the  general  expendi- 

At  meetings  duly  summoned  the  presence  of  nine  members  ia  suf- 
ficient to  render  valid  the  discussions  of  the  Council.  The  decisions 
are  taken  by  a  majority  of  votes. 

The  Council  communicates  to  the  Contracting  Powers  without  de- 
lay the  Regulations  adopted  by  it.  It  furnishes  them  with  an  annual 
Report  on  the  labors  of  the  Court,  the  working  of  the  administration, 
U)d  the  expenses.  The  Report  likewise  contains  a  resum^  of  what  is 
important  in  the  documents  conununicated  to  the  Bureau  by  the 
Powers  in  virtue  of  Article  43,  paragraphs  3  and  4. 

Abt.  50.  The  expenses  of  the  Bureau  shall  be  borne  by  the  Con- 
tracting Powers  in  the  proportion  fixed  for  the  International  Bureau 
of  the  Universal  Postal  Union. 

The  expenses  t«  be  charged  to  the  adhering  Powers  shall  be  reck- 
oned from  the  date  on  which  their  adhesion  comes  into  force. 

Chaftes  m.    On  A  rbilral  Proeedure 

Abt.  51.  With  a  view  to  encoure^  the  development  of  arbitra- 
tioo,  the  Contracting  Powers  have  agreed  on  the  following  Kules 
vhlcb  shall  be  applicable  to  arbitral  procedure,  unless  other  rules  have 
been  agreed  on  by  the  parties. 

Abt.  52.  The  Powers  which  have  recourse  to  arbitration  sign  &^ 
"Compromis,"  in  which  the  subject  of  the  dispute  is  clearly  defined, 
the  time  allowed  for  appointing  Arbitrators,  the  form,  order,  and  time 
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/  in  which  the  communicatioa  referred  to  in  Article  63  must  be  made, 

<   Ju-  and  the  amount  of  the  sum  which  each  party  must  deposit  in  adv-anra 
/   A    to  defray  the  expenses. 

ir     The  "CompromU"  likewise  defines,  if  thc^re  is  occaaon,  the  mamter 

.  1    of  appointing  Arbitrators,  any  special  powers  which  may  eventually 

f  A  v.betong  to  the  Tribunal^rhere  it  shall  meet,  the  language  it  shall  use, 

^^  and  the  languages  the  employment  of  which  diall  be  authoriEed  before 

^  it,  and,  generally  speaking,  all  the  conditions  on  which  the  parties  ore 

agreed. 

AsT.  53.     The  Permanent  Court  is  competent  to  settle  the  "Com- 

promia,"  if  the  parties  are  agre«d  to  have  recourse  to  it  for  the  purpose 

It  is  mmilarly  competent,  even  if  the  request  is  only  made  by  oni' 

V         of  the  parties,  when  all  attempts  to  reach  an  understanding  throu^ 

the  diplomatic  channel  have  failed,  in  the  case  of: 
I  1,  A  dispute  covered  by  a  general  Treaty  of  Arbitration  concluded 

I  or  renewed  after  the  present  Convention  has  come  into  force,  and  prii- 

viding  for  a  "Compromis"  in  all  disputes  and  not  either  explicitly  nr 
implicitly  excluding  the  settlement  of  the  "Compromis"  from  the 
competence  of  the  Court.  Recourse  cannot,  however,  be  had  to  (he 
Court  if  the  other  party  declares  that  in  its  opinion  the  dispute  do« 
not  belong  to  the  category  of  disputes  which  can  be  submitted  to  com- 
pulsory arbitration,  unless  the  Treaty  of  Arbitration  confere  upon  the 
Arbitration  Tribunal  the  power  of  deciding  this  preliminary  question. 
2.  A  dispute  arising  from  contract  debta  claimed  from  one  Power 
by  another  Power  as  due  to  its  nationals,  and  for  the  Bettlemenl  uf 
which  the  offer  of  arbitration  has  been  accepted.  This  arrangemenl 
is  not  applicable  if  acceptance  is  subject  to  the  condition  that  ilw 
"Compromis"  should  be  settled  in  some  other  way. 

Akt.  54.  In  the  cases  contemplated  in  the  preceding  Article,  the 
"Compromis"  shall  be  settled  by  a  Commisaon  consisting  of  tn 
members  selected  in  the  manner  arranged  for  in  Article  45,  paragn^bi 
3  to  6. 
The  fifth  member  is  President  of  the  Commission  ex  officio. 
Abt.  55.  The  duties  of  Arbitrator  may  be  conferred  on  one 
trator  alone  or  on  several  Arbitrators  selected  by  the  parties  as 
please,  or  chosen  by  them  from  the  members  of  the  Permanent  C< 
of  Arbitration  established  by  the  present  Convention, 

Failing  the  constitution  of  the  Tribunal  by  direct  agreement  beti 
the  parties,  the  course  referred  to  In  Article  45,  paragraphs  3  to 
followed. 
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Aht,  56.     When  a  Sovereign  or  the  Chief  of  a  State  is  chosen  aa 

Lrbitrator,  the  arbitral  protedure  ia  settled  by  him. 

Art,  57,     The  Umpire  is  President  of  the  Tribunal  ex  officio. 

When  the  Tribunal  does  not  include  an  Umpire,  it  ajipoints  its  own 
Veaident. 

Abt,  5S.     When  the  "Compromig"  is  settled  by  a  Commission,  as 

otemplated  in  Article  64,  and  in  the  absence  of  an  agreement  to  the 
jntrary,  the  Commission  itaelf  shall  form  the  Arbitration  Tribunal, 

Abt-  59.  In  case  of  the  death,  retirement,  or  disability  from  any 
ause  of  one  of  the  Arbitrators,  his  place  ehall  be  filled  in  accordance 
dth  the  method  of  his  appointment. 

Art.  60.     The  Tribunal  sits  at  The  Ha^ue,  unless  some  other  place 

eelected  by  the  parties. 

TTie  Tribunal  may  only  tat  in  the  territory  of  a  third  Power  with  the 
Ater's  coosent. 

IPtB  place  of  meeting  once  fixed  cannot  be  altered  by  the  Tribunal, 
koept  with  the  consent  of  the  parties. 

Art,  61.     If  the  "Compromis"  has  not  determined  what  language*  ' 
re  to  be  used,  it  shall  be  decided  by  the  Tribunal, 

Art.  62.  The  parties  are  entitled  to  appoint  speda]  af^enta  to  at- 
snd  the  Tribunal,  for  the  purpose  of  aerviiig  as  intermediaries  between 
lemselves  and  the  Tribunal. 

They  are  further  authorised  to  retain,  for  the  defense  of  their  ri^ta 
rtd  interests  before  the  THbunnl,  counsel  or  advocates  appointed  by 
3em  for  this  purpose. 

Tbe  members  of  the  Permanent  Court  cnay  not  act  as  agents,  COUD- 
!l,  or  advocates  except  on  behalf  of  the  Power  which  appmated  them 
kembers  of  the  Court. 

Art.  63.  As  a  general  rule  the  arUtral  procedure  compriiefl  two 
Utinct  phases:  written  pleadings  and  oral  dieeuseions. 

The  pleadings  consist  in  the  communicatinu  by  the  respective  sgenU 
>  the  members  of  the  Tribunal  and  tbe  opposing  patty,  of  caKs,  eoun- 

*T-caaee,  and,  if  i iiiiiji,  of  replies;  tbe  parties  utaex  thereto  all 

Bpers  and  documents  rdied  on  in  tbe  eaae.  Tins  oonimunii.'atiim 
lall  be  made  either  directly  or  throu^  the  intemMiJiary  of  the  Inter- 
Btional  Bureau,  in  tbe  order  and  within  the  tune  &xH  by  the  "Com- 

The  time  fixed  by  tbe  "Compromis"  may  be  extended  by  mutual 
greement  by  tbe  partiea,  or  by  tbe  Tiibunal  when  tbe  Utter  a 
neceaauy  for  the  pnrpoae  of  leadiing  a  juat  decMtoo. 
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Discussion  consists  in  the  oral  development  before  the  Tribimal  d 
the  arguments  of  the  parties. 

Aht.  64.  A  duly  certified  copy  of  every  document  produced  byooe 
party  must  be  communicated  to  the  other  party. 

Abt.  65.  Unless  special  cirfumstances  arise,  the  TribuDal  does  at 
meet  until  the  pleadings  are  closed. 

Aht.  66.    The  discusaions  are  under  the  control  of  the  Presideol. 

They  are  only  public  if  it  be  so  decided  by  the  Tribunal,  with  iIk 
assent  of  the  parties. 

They  are  recorded  in  minutes  drawn  up  by  the  Secretaries  x^ 
pointed  by  the  President.  These  minutes  are  signed  by  the  Prw- 
dent  and  by  one  of  the  Secretaries  and  alone  have  ao  autbentit 
character. 

Art.  67.     After  the  dose  of  the  pleadings,  the  Tribunal  has  tl> 
right  to  refuse  discussion  of  all  new  papers  or  documents  which 
party  may  desire  to  submit  to  it  without  the  consent  of  the 
party. 

Art.  68.     The  Tribunal  is  free  to  take  into  consideration  new] 
pers  or  dociunents  to  which  its  attention  may  be  drawn  by  the 
or  counsel  of  the  parties.  

In  this  case,  the  Tribunal  has  the  right  to  require  the  productia 
these  Acta  or  documents,  but  is  obliged  to  make  them  known 
opposite  party. 

Akt.  69.  The  Tribunal  may,  besides,  require  from  the 
the  parties  the  production  of  all  papers,  and  can  demand  all 
ejtplanations.     In  case  of  refusal,  the  Tribunal  takes  not*  of  it. 

Art.  70.  The  agents  and  the  counsel  of  the  parties  are  autbc 
to  present  orally  to  the  Tribunal  aJl  the  arguments  they  may  i 
expedient  in  defense  of  their  case. 

Art.  71.  They  are  entitled  to  raise  objections  and  poinU. 
decisions  of  the  Tribunal  on  those  points  are  final,  and  cannot 
the  subject  of  any  subsequent  discussion. 

Art.  72.     The  members  of  the  Tribunal  are  entitled  to  put  i 
tions  to  the  agents  and  counsel  of  the  parties,  and  to  den 
tiona  from  them  on  doubtful  points. 

Neither  the  questions  put  nor  the  remarks  made  by  members  (rf 
Tribunal  during  the  discussions  can  be  regarded  as  an  expresd 
opinion  by  the  Tribunal  in  general,  or  by  its  members  in  partic 

Art.  73.  The  Tribtuial  is  authorised  to  declare  its  compet«[ 
interpreting  the  "Compromis"  as  well  as  the  other  acts  and  < 
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mente  which  may  be  invoked  in  the  case,  and  in  applying  the  princi- 
ples of  law. 

Art.  74.  The  Tribunal  ia  entitled  to  issue  Rules  of  Procedure  for 
the  conduct  of  the  caae,  to  decide  the  fonns,  order  and  time  in  whiirh 
each  party  must  conclude  its  arguments,  and  to  arrange  all  the  for- 
malities required  for  dealing  with  the  evidence. 

Aht.  75.  The  parties  undertake  to  supply  the  Tribunal,  as  fully  as 
they  consider  possible,  with  all  the  information  required  for  deciding 
the  case. 

Abt.  76.  For  all  notices  which  the  Tribunal  has  to  serve  in  thn 
territory  of  a  third  Contracting  Power,  the  Tribunal  shall  apply  dim-t 
to  the  Government  of  that  Power.  The  same  rule  applies  in  the  case 
of  steps  being  taken  to  procure  evidence  on  the  spot. 

The  requests  for  this  purpose  are  to  be  executed  as  far  as  the  meani 
at  the  disposal  of  the  Power  applied  to  under  its  municipal  law  allow. 
They  cannot  be  reject«d  unless  the  Power  in  question  consident  tham 
-calculated  to  impair  its  own  sovereign  rights  or  its  safety. 

The  Tribunal  will  equaUy  be  always  entitled  to  act  through  tho 
Power  on  whose  territory  it  aits. 

Art.  77.  When  the  agents  and  counsel  of  the  parties  have  tHib-~\ 
nutted  all  explanations  and  evidence  in  support  of  their  ca*e,  the  PrM-  ' 
ident  pronounces  the  discussion  closed. 

.\bt.  7S.  The  deliberations  of  the  Tribunal  lake  plaiw  in  privatn 
and  the  proceedings  remain  secret.  Every  deciaon  is  takm  by  a  ma- 
jority of  members  of  the  TribunaL 

Art.  79.  The  award  is  accampaaieA  by  a  stataaeiit  at  naaotm.  i 
Xt  contains  the  names  of  the  Aibilralori ;  it  ia  Mgned  by  tfas  Pfwidapl  ( 
and  Registrar  or  by  the  Secretary  acting  ««  Bet^strw. 

.^T.  SO.  The  award  is  read  oat  at  a  puUie  mneting  of  thn  TrU 
bunal,  the  ^ents  and  cotmael  of  the  partiex  Ijeing  pnswnt,  or  duly 
Summoned  to  attend. 

Art.  81.  The  award,  dxdy  prawaBCBd  wad  notifiwl  U>  thn  iifftfntH 
of  the  parties,  puts  an  end  to  the  Stpmt^  d>fiiut«ly  an'l  witttoiit  ap- 
t^eal. 

Art.  S2.     Any  diqnita  anne  brtpmi  tfae  partim  wt  to  tbn  Inter- 
r>retation  and  exerutioB  of  the  .^vari  AmB,  ia  the  miitmrjt  nf  aii  agr«»> 
rtient  to  the  contrary,  be  ■ahmiltwl  to  the  Tribunal  whirb  imnumtuiad       | 
it. 

t  Art.  83.    The  parties  may  natf»t  in  tlw  "Cotnpromla"  lii^  rii^t 
B^emand  the  revisioa  of  the  iwaid. 


404  APPENDIX  IV 

In  this  case,  and  unless  there  be  au  agreement  to  the  contrary,  ibe 
demand  must  be  addressed  to  the  Tribunal  which  pronounced  tiK 
award.  It  can  only  be  made  on  the  ground  of  the  discovery  of  stKU 
new  fact  calculated  to  exercise  a  decisive  influence  on  the  award,  and 
which,  at  the  time  the  diacuasion  wag  closed,  was  unknown  to  the  Tn- 
bunal  and  to  the  party  demanding  the  revision. 

Proceedings  for  revision  can  only  be  instituted  by  a  dccison  of  (1h 
Tribunal  expressly  recording  the  existence  of  the  new  fact,  recogoiiii]! 
in  it  the  character  described  in  the  foregoing  paragraph,  and  declarii); 
the  demand  admissible  on  this  ground. 

The  "Sompromis"  fixes  the  period  within  which  the  demand  lor 
revision  must  be  made. 

Art.  84.    The  award  is  not  binding  except  on  the  parties  in  dispute. 

When  there  is  a  question  of  interpreting  a  Convention  to  which 
Powers  other  than  those  concerned  in  the  dispute  are  parties,  dxT 
shall  inform  all  the  Signatory  Powers  in  good  time.  Each  of  the* 
Powers  has  the  right  to  intervene  in  the  case.  If  one  or  more  of  th™ 
aviul  themselves  of  this  right,  the  interpretation  contained  in  liic 
award  is  equally  binding  on  them. 

Art.  85.  Each  party  pays  its  own  expenses  and  an  equal  share  of 
those  of  the  Tribunal. 


Chaftbb  IV,     Arbilraium  by  Summary  Procedure 

Art.  86.     With  a  view  to  facilitating  the  working  of  the  sysletn  rf 
arbitration  in  disjmteB  admitting  of  a  sumznary  procedure,  the  Con- 
'^    trading  Powers  adopt  the  following  rules,  which  shall  be  oboervai 
'  in  the  absence  of  other  arrangements  and  subject  to  the  reaervttiaa 
that  the  provisions  of  Chapter  III  apply  so  far  as  they  are  not  incco- 
ostent. 

Abt.  87.  Each  of  the  parties  in  dispute  appoints  an  Arbitrator, 
The  two  Arbitrators  thus  selected  choose  an  Umpire.  If  they  do  net 
agree  on  this  point,  each  of  them  proposes  two  candidates  taken  fmn: 
the  general  list  of  the  members  of  the  Permanent  Court  exclusiiiT;  c' 
the  members  appointed  by  either  of  the  parties  and  not  being  naliwiBl^ 
of  either  of  them;  which  of  the  candidates  thus  proposed  shall  he  the 
Umpire  is  determined  by  lot. 

The  Umpire  preadefl  over  the  Tribunal,  which  gives  \\a  dccisiona  bjf , 
I  majority  of  votes. 
|-  Abt.  83.     In  the  absence  of  any  previous  agreement  the  Tribi 
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)n  as  it  is  fonned,  settles  the  time  within  whii^h  tlii-  i 

^bmit  their  respective  vssea  to  it. 

t.  89,     Each  party  is  represented  before  the  Tribunal  by  nii 

^  who  serves  ss  intermediary  between  the  Tribunal  and  the  (luv- 

tst  which  has  appointed  him. 

f.  90.    The  proceedings  are  conducted  exeluavely  in  writing. 

fparty,  however,  is  entitled  to  ask  ttiat  witnesses  and  oxiktIh 

I  be  called.  The  Tribunal  has,  for  its  part,  the  right  to  demand 
^laoatioos  from  the  agents  of  the  two  parties,  as  well  as  from 
)ert«  and  witnesses  whose  appearance  in  Court  it  may  considur 


Oerteral  ProviaioTiB 

The  present  Convention,  duly  ratified,  ahidl  replooe,  ua 
1  the  Contracting  Powers,  the  Convention  for  the  Pacific  Sct- 
t  of  international  Disputes  of  the  29th  July,  1899. 

The  present  Convention  shall  be  ratified  aa  speedily  as 

!  ratifications  shall  be  deposited  at  The  Hague. 
t  first  deposit  of  ratifications  shall  be  recorded  in  a  prueig-verbal 
I  by  the  Representatives  of  the  Powers  which  take  part  therein 
«  the  Netherland  Minbter  for  Foreign  AfTairs. 
t  subsequent  deposits  of  ratifications  shall  be  made  by  moans 
^tten  notification,  addressed  to  the  Netherland  Government 
Donipanied  by  the  instrument  of  ratification. 
y  certified  copy  of  the  prods-verbal  relative  to  the  firvt  depoait 
I,  of  the  notifications  mentioned  in  the  preceding  par^ 
E  and  of  the  instruments  of  ratification,  shall  be  immediately 
jr  the  Netherland  Government,  through  the  diplomatic  channel, 
J  Powers  invited  to  the  Second  Peace  Conference,  sjb  well  as  to 
s  which  have  adhered  to  the  Convention.     In  the  caaea 
plated  in  the  preceding  paragraph,  the  said  Government  shall 
e  lime  inform  the  Powers  of  the  date  on  which  it  received 
ification. 

Tbe  non-Signatory  Powers  which  have  been  invited  to 
Bond  Peace  Conference  may  adhere  to  the  present  Conventioa. 
(Power  which  desires  to  adhere  notifies  ib;  intention  In  wrttu^ 
fjietbertaiid  Government,  forwarding  to  it  the  act  of  a 

D  be  deposited  in  the  archives  of  the  aaid  Govt 
&  Gowtmotat  Aiall  immediately  forward  to  ail  the  oClier  Powcn 
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invited  to  the  Second  Peace  Conference  a  duly  certilied  copy  of  ibt 
notification  as  well  as  of  the  a«t  of  adhesion,  mentioDiug  the  date  <» 
which  it  received  the  notification. 

Aht.  94.  The  conditiooa  on  which  the  Powers  which  have  nol 
been  invited  to  the  Second  Peace  Conference  may  adhere  to  the  pres- 
ent Convention  shall  form  tbs  subject  of  a  subsequent  Agreement  br- 
tween  the  Contracting  Powers. 

Art.  95.  The  present  CoDvcntion  shall  take  effect,  in  the  ease  \i'- 
the  Powers  which  were  parties  to  the  first  deposit  of  ratificatiooa, 
sixty  days  after  the  date  of  the  prods-verbal  of  this  deposit,  and,  in  the 
case  of  the  Powers  which  ratify  subsequently  or  which  adhere,  aiitj 
days  after  the  notificBtion  of  their  ratiGcation  or  of  their  adhesoii 
has  tieen  received  by  the  Nethertand  Government. 

Abt.  96,  In  the  event  of  one  of  the  Contracting  Parties  wishinj 
to  denounce  the  present  Convention,  the  denunciation  shall  be  notified 
in  writing  to  the  Netherland  Government,  which  shall  immedialel; 
communicate  a  duly  certified  copy  of  the  notification  to  all  the  otbfl 
Powere  informing  them  of  the  date  on  which  it  was  received. 

The  denunciation  shall  only  have  effect  in  regard  to  the  notifying 
Power,  and  one  year  after  the  notification  has  reached  the  Netherlanil 
Government, 

Art.  97.  A  register  kept  by  the  Netherland  Minister  for  Foreign 
Affairs  shall  give  the  date  of  the  deposit  of  ratifications  effected  ii 
virtue  of  Article  92,  paragraphs  3  and  4,  as  well  as  the  date  on  whidi 
the  notifications  of  adhesion  (Article  93,  paragraph  2}  or  of  denunds- 
tion  (Article  96,  paragraph  1)  have  been  received. 

Each  Contracting  Power  is  entitled  to  have  access  to  this  regisMf 
and  to  be  supplied  with  duly  certified  extracts  from  it, 

In  faith  whereof  the  Plenipotentiaries  have  appended  their  signa- 
tures to  the  prcjsent  Convention, 

Done  at  The  Hague,  the  ISth  October,  1907,  in  a  single  copy,  wlurii 
shall  remain  deposited  in  the  archives  of  the  Netherland  Govermneoi, 
and  duly  certified  copies  of  which  shall  be  sent,  through  the  diplomatic 
channel,  to  the  Contracting  Powers. 

The  said  Convention  was  ratified  by  the  Senate  of  the  United  Staii.^ 
of  America  under  reservation  of  the  following  declaration: 

"Nothing  contained  in  this  convention  shall  be  so  construed  m  1i^  . 
require  the  United  States  of  America  to  depart  from  its  tradition^  J 
policy  ot  not  intruding  upon,  interfering  with,  or  entangling  itself  io  1 


the  political  questions  of  policy  or  internal  administration  of  any 
foreign  state;  nor  shall  anythiDg  contained  in  the  said  convention  be 
coQBtmed  to  imply  a  relinquishment  by  the  United  States  of  America 
of  its  traditional  attitude  toward  purely  American  questions." 

Resolved  further,  oa  a  pari  of  this  act  of  ratification.  That  the  United 
States  approves  this  convention  with  the  understanding  that  recourse 
to  the  permanent  court  for  the  settlement  of  differences  can  be  bad 
only  by  agreement  thereto  through  general  or  special  treaties  of  arbi- 
tration heretofore  or  hereafter  concluded  between  the  parties  in  dis- 
pute; and  the  United  States  now  exercises  the  option  contained  in 
Article  53  of  s^d  convention,  to  exclude  the  formulation  of  the  "  Com- 
promia"by  tite  permanent  court,  and  hereby  excludes  from  the  com- 
pet«aoe  of  the  permanent  court  the  power  to  frame  the  "  CompromiB  " 
required  by  general  or  special  treaties  of  arbitration  concluded  or 
hereafter  to  be  concluded  by  the  United  States,  and  further  espreaaly 
declares  that  the  ''  Compromia  "  required  by  any  treaty  of  arbitration 
to  which  the  United  States  may  be  a  party  shall  be  settled  only  by 
agreement  between  the  contracting  parties,  unless  such  treaty  shall 
expressly  provide  otherwise. 


CONVENTION  WITH  RESPECT  TO  THE  LAWS  AND 
CUSTOMS  OF  WAR  ON  LAND 


[Namea  of  States.'] 

Considering  that,  while  seeking  means  to  preserve  peare  and  pre- 
vent armed  conflicts  between  nations,  it  is  likewise  necessary  to  benf 
in  mind  the  case  where  the  appeal  to  arms  has  been  brought  about  by 
events  which  their  care  was  unable  to  avert ; 

Animated  by  the  desire  to  serve,  even  in  this  extreme  case,  the  in- 
terests of  humanity  and  the  ever  progressive  needs  of  civilization; 

Thinking  it  important,  with  this  object,  to  revise  the  general  Ism 
and  customs  of  war,  either  with  a  view  to  denning  them  more  precisely, 
or  to  confining  them  within  such  limits  as  would  mitigate  their  sever- 
ity as  far  as  possible; 

Have  deemed  it  necessary  to  complete  and  explain  in  certain  par- 
ticulars the  work  of  the  First  Peace  Conference,  which,  following  on 
the  Brussels  Conference  of  1874,  and  inspired  by  the  ideas  diclalel 
by  a  wise  and  generous  forethought,  adopted  provisions  intended  to 
define  and  govern  the  usages  of  war  on  land. 

According  to  the  views  of  the  High  Contracting  Parties,  these  proii- 
sions,  the  wording  of  which  has  been  inspired  by  the  desire  to  dimini^ 
the  evils  of  war  as  far  as  military  necessities  permit,  are  intendeii  :■ 
serve  as  a  general  rule  of  conduct  for  the  belligerents  in  their  reJain  ■ 
with  each  other  and  with  the  inhabitants. 

It  has  not,  however,  been  found  possible  at  present  to  concert  r  -■ 
ulations  covering  all  the  circumstances  which  occur  in  practice. 

On  the  other  band,  it  could  not  be  intended  by  the  High  Contmrti.- 
Parties  that  the  unforeseen  cases  should,  in  the  absence  of  a  wrilii:: 
undertaking,  be  left  to  the  arbitrary  judgment  of  military  C 
srs. 

Until  a  more  complete  code  of  the  laws  of  war  lias  been  issued,  tl 
'For  names  of  States  see  Appendix  IV,  p.  389. 
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High  Contracting  Parties  de«in  it  expedient  to  declare  that  in  cases 
not  included  in  the  Regulations  adopted  by  them,  the  inhabitante  and 
the  belligerents  remain  under  the  protection  and  the  rule  of  the  prin- 
riples  of  international  law,  as  they  result  from  the  usages  eatablished 
among  civilized  peoples,  from  the  laws  of  humanity,  and  the  dictates 
of  the  public  conscience. 

They  declare  that  it  is  in  this  sense  especially  that  Articles  1  and  2 
of  the  Regulations  adopted  must  be  understood. 

The  High  Contracting  Parties,  desiring  to  conclude  a  fresh  Con- 
vention to  this  effect,  have  appointed  as  their  Plenipotentiaries,  to 
wit:— 

[Names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following : — 

Article  1.  The  High  Contracting  Parties  shall  issue  instructions 
to  their  armed  land  forcea,  which  shall  be  in  conformity  with  the 
Regulations  respecting  the  Laws  and  Customs  of  War  on  Land,  an- 
nexed to  the  present  Convention. 

Abt.  2.  The  provisions  contained  in  the  Regulations  referred  to  in 
Article  1,  aa  well  as  in  the  present  Convention,  do  not  apply  except 
between  C-ontracting  Powers,  and  then  only  if  all  the  belligerents  are 
parties  to  the  Convention. 

Abt.  3,  A  belligerent  party  which  violates  the  provisions  of  the 
said  Regulations  shall,  if  the  case  demnnds,  be  Uable  to  pay  compen- 
sation. It  shall  be  responsible  for  all  acts  committed  by  persons 
forming  part  of  its  armed  forces. 

Akt.  4.  The  present  Convention,  duly  ratified,  shall  aa  between 
Ae  Contracting  Powers,  be  substituted  tor  the  Convention  of  the 
29th  July,  1899,  respecting  the  Laws  and  Customs  of  War  on  Land. 

The  Convention  of  1899  remains  in  force  as  between  the  Powers 
which  signed  it,  and  which  do  not  also  ratify  the  present  Convention. 

Akt.  5.  The  present  Convention  shall  be  ratified  as  soon  aa  pos- 
abte. 

The  ratifications  shall  be  deposited  at  The  Hague. 

The  first  deposit  of  ratifications  shall  be  recorded  in  a  proc^s-verbal 
i  by  the  Representatives  of  the  Powers  which  take  part  therein 

id  by  the  Netherland  Minisler  for  Foreign  Affairs. 

nibsequent  deposita  of  ratifications  shall  be  made  by  means 
B  written  notification,  addressed  to  the  Netherland  Covemment 
Irad accompanied  by  the  instrument  of  ratification. 


APPENDIX  V 

A  duly  certified  copy  of  the  procia-verial  relative  to  the  first  de- 
posit of  ratifications,  of  the  notifications  mentioned  in  the  precediDp; 
paragraph,  as  well  as  of  the  inatnimenta  of  ratification,  shaU  be  im- 
mediately sent  by  the  Netherland  Government,  through  the  diplo- 
matic channel,  to  the  Powers  invited  to  the  Second  Peace  Conference, 
aa  well  as  to  the  other  Powers  which  have  adhered  to  the  Convention. 
In  the  cases  contemplated  in  the  preceding  pEiragraph  the  said  Gov- 
ernment shall  at  the  same  tinne  inform  them  of  the  date  on  wtuch  it 
received  the  notification. 

Aht.  6.  Non-Signatory  Powers  may  adhere  to  the  present  Con- 
vention. 

The  Power  which  desires  to  adhere  notifies  in  writing  ite  intention 
to  the  Netherland  Government,  forwarding  to  it  the  act  of  adhesion, 
which  shall  be  deposited  in  the  archives  of  the  said  Government. 

This  fJovemment  shall  at  once  transmit  to  all  the  other  Poweis 
a  duly  certified  copy  of  the  notification  as  well  as  of  the  act  of  ad- 
hesion, mentioning  the  date  on  which  it  received  the  notification. 

Aht.  7.  The  present  Convention  shall  come  into  force,  in  the  ea!* 
of  the  Powers  which  were  a  party  to  the  first  deposit  of  ratification? 
sixty  days  after  the  date  of  the  prods-verbal  of  this  deposit,  and,  ii 
the  case  of  the  Powers  which  ratify  subsequently  or  which  adhere, 
sixty  days  after  the  notification  of  their  ratification  or  of  their  ad- 
hesion has  been  received  by  the  Netherland  Government. 

Aht,  8.  In  the  event  of  one  of  the  Contracting  Powers  wishing  t" 
denounce  the  present  Convention,  the  denunciation  shall  be  notified 
in  writing  to  the  Netherland  Government,  which  shall  at  once  coin- 
miinicate  a  duly  certified  copy  of  the  notification  to  all  the  other  Pow- 
ers, informing  them  of  the  dat:e  on  which  it  was  received. 

The  denunciation  shall  only  have  effect  in  regard  to  the  notifyirf 
Power,  and  one  year  after  the  notification  has  reached  the  Netherlaoii 
Government. 

Aht.  9.  A  register  kept  by  the  Netherland  Ministry  for  Forago 
AS^ra  shall  give  the  date  of  the  deposit  of  ratifications  made  in  virtue 
of  Article  5,  paragraphs  3  and  4,  as  well  as  the  date  on  which  tbr 
notifications  of  adhesion  (Article  6,  paragraph  2)  or  of  denundatioii 
(Article  8,  paragraph  1)  were  received. 

Each  Contracting  Power  is  entitled  to  have  access  to  this  re^sts 
and  to  be  supplied  with  duly  certified  extracts. 

In  faith  whereof  the  Plenipotentiaries  have  appended  thdr  BJgni- 
tures  to  the  present  Convention. 
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Done  at  The  Hague,  the  18th  October,  1907,  in  a  ungle  copy,  which 
^all  remmn  deposited  in  the  archives  of  the  Netherland  Govemmpnt, 
and  duly  certified  copies  of  which  shall  be  sent,  through  the  diplomatic 
channel,  to  the  Powers  which  have  been  invited  to  the  Second  Peace 
Conference. 

ANNEX   TO   THE  CONVENTION 

I  REGULATIONS    EESPECTING   THE    LAWS    AND   CUSTOMS 
OF  WAR  ON   LAND 


BbLLICE  RENTS 

Chapter  I.     On  the  Qwdificationg  of  BdligerettU 
Article  1.    The  laws,  rights,  and  duties  of  war  apply  not  only  to 
armies,  but  also  to  militia  and  volunteer  corps,  fulfilling  the  following 
flonditjons: 

1.  To  be  commanded  by  a  person  responsible  for  his  subordinates; 

2.  To  have  a  fixed  distinctive  emblem  recognizable  at  a  distance; 

3.  To  carry  arms  openly;  and 

4.  To  conduct  their  operations  in  accordance  with  the  laws  and  cus- 
toms of  war. 

Id  countries  where  mibtia  or  volunteer  corps  constitute  the  army,  or 
form  part  of  it,  they  are  included  under  the  denomination  "army." 

Abt,  2.  The  population  of  a  territory  which  has  not  been  occupied 
irho,  on  the  enemy's  approach,  spontaneously  take  up  arms  to  reitist 
-the  invading  troops  without  having  had  time  to  organize  themaetvea 

accordance  with  Article  1,  shall  be  regarded  as  belligerent  if  tliey 
carry  anna  openly  and  if  they  respect  the  Ikws  and  cuatoins  of  war. 

Art.  3.  The  armed  forces  of  the  belligerent  parties  nuiy  (»nNi«t 
of  combatants  and  nonconibatant«.  In  cam  of  capture  by  the  enemy 
both  have  a  right  to  be  treated  ae  prisonen  ol  war. 

Chaptbb  II-     Prutm^tofWv 
Abt.  4.    Prisoners  of  war  ar«  in  the  power  of  tiM  hnetile  Goveni- 
,,  but  not  in  that  of  the  iodtviduale  or  corps  who  caj^itured  them. 
They  must  be  faumaaeiy  treated. 

All  tikeir  persooal  beloo^ngB,  exeept  snne,  horau,  and  military 
papera,  icmaiii  their  property. 
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Aht.  5.  Prisoners  of  war  may  be  mterned  in  a  town,  fortrwB, 
camp,  or  any  other  locality,  and  bound  not  to  go  beyond  cert^a  6ieJ 
limita;  but  they  cannot  be  confined  except  as  an  indbpensable  meafr 
ure  of  safety,  and  only  while  the  cireumatancea  which  neceeeitate  the 
measure  continue  to  exist. 

Art.  6.  The  State  may  utilize  the  labor  of  prisoners  of  war  ac- 
cording to  their  rank  and  aptitude,  ofRcera  excepted.  Their  tasks  shall 
not  be  excessive,  and  shall  have  nothing  to  do  with  the  mililaiy 
operations. 

Prisoners  may  be  authorized  to  work  tor  the  public  service,  for 
private  persona,  or  on  their  own  awxjunt. 

Work  done  for  the  State  shall  be  paid  for  according  to  the  rates  in 
force  for  soldiers  of  the  national  army  employed  on  ^milar  tasks,  or, 
if  there  are  none  in  force,  at  a  rate  according  to  the  work  executed. 

When  the  work  is  for  other  branches  of  the  public  service  or  for 
private  persons,  the  conditions  shall  be  settled  in  agreement  with  the 
military  authorities. 

The  wages  of  the  prisoners  shall  go  towards  improving  their  poation,    i 
and  the  balance  shall  be  piud  them  at  the  time  of  their  release,  al 
deducting  the  cost  of  their  maintenance. 

Art.  7.  The  Government  into  whose  hands  prisoners  of  war  hi 
fallen  is  bound  to  maintain  them. 

Fiuling  a  special  agreement  between  the  belligerents,  prisoners  of  i 
shall  be  treated  as  regards  food,  quarter?),  and  clothing,  on  ll 
footing  as  the  troops  of  the  Government  which  has  captured  thera. 

Art.  8.  Prisoners  of  war  shall  be  subject  to  the  luws,  reguladd 
and  orders  in  force  in  the  army  of  the  State  into  whose  hands  d 
have  fallen. 

Any  act  of  insubordination  warrants  the  adoption,  as  regards  Um 
of  such  measures  of  severity  as  may  be  necessary. 

Escaped  prisoners,  recaptured  Ijefore  they  have  succeeded  in  : 
joining  their  army  or  before  quitting  the  territory  occupied  by  ( 
army  that  captured  them,  are  liable  to  disciplinary  punishment. 

Prisoners,  who  after  succeeding  in  escaping  are  agiun  taken  pris 
ers,  are  not  liable  to  any  punishment  for  the  previous  flight. 

Art.  9.  Every  prisoner  of  war,  if  questioned,  is  bound  to  ded 
his  true  name  and  rank,  and  if  he  disregards  thia  rule,  he  is  Uable  t 
curtailment  of  the  advantages  accorded  to  the  prisonera  of  war  ot! 

Art.  10.     Prisoners  of  war  may  be  set  at  liberty  on  parole  if 
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laws  of  their  country  autboriiie  it,  and,  in  surh  a  case,  they  are  bound, 
on  their  pergonal  honor,  scrupulously  to  fulfill,  both  as  regards  their 
own  Government  and  the  Government  by  which  they  were  made 
prisoners,  the  engagemeota  they  have  contracted. 

In  such  casea,  their  own  Government  shall  not  require  of  nor  accept 
from  them  any  service  incompatible  with  the  parole  given. 

Aht.  11,  A  prisoner  of  war  cannot  be  forced  to  accept  his  liberty 
on  parole;  similarly  the  hostile  Government  is  not  obliged  to  assent 
to  the  prisoner's  request  to  be  set  at  liberty  on  parole. 

Art.  12.  .\ny  prisoner  of  war,  who  is  Uberated  on  parole  and  re- 
captured, bearing  amiB  against  the  Govemraent  to  whom  he  had 
pledged  his  honor,  or  against  the  allies  of  that  Government,  forfeits 
his  right  to  be  treated  aa  a  prisoner  of  war,  and  can  be  brought  before 
the  Courta. 

Art.  13.  Individuals  who  foUow  an  army  without  directly  be- 
longing to  it,  such  as  newspaper  correspondents  and  reporters,  sutlera, 
contractors,  who  fall  into  the  enemy's  hands,  and  whom  the  latter  think 
fit  to  detain,  have  a  right  to  be  treated  as  prisoners  of  war,  provided 
they  can  produce  a  certificate  from  the  military  authorities  of  the 
army  they  were  accompanying. 

Art.  14.  A  bureau  for  information  relative  to  prisoners  of  war 
is  instituted,  on  the  commencement  of  hostilities,  in  each  of  the  bel- 
ligerent Stat«a,  and  when  necessary,  in  the  neutral  countries  on  whose 
territory  beUigerents  have  been  received.  This  bureau  is  intended 
"to  answer  all  inquiries  about  prisoners  of  war,  and  is  furnished  by  the 
"Various  services  concerned  with  all  the  information  respecting  intern- 
xnenta  and  transfers,  releases  on  parole,  exchanges,  escapes,  admissions 
into  hospital,  deaths,  as  well  as  other  information  necessary  to  enable 
tt  to  make  out  and  keep  up  to  date  an  individual  return  for  each 
prisoner  of  war.  The  bureau  must  state  in  this  return  the  regimental 
number,  name  and  surname,  age,  place  of  origin,  rank,  unit,  wounds, 
date  and  place  of  capture,  of  internment,  the  wounds,  and  the  death, 
fta  well  as  any  observations  of  a  special  character.  The  individual  re- 
turn shall  be  sent  to  the  Government  of  the  other  belligerent  after  the 
P»n elusion  of  peace. 

It  is  also  the  duty  of  the  information  bureau  to  receive  and  collect 
aJI  objects  of  perBonal  use,  valuables,  letters,  etc.,  found  on  the  battle- 
Qelds  or  left  by  prisoners  who  have  been  released  on  parole,  or  ex- 
^jiaogcd,  or  who  have  escaped  or  died  in  hospitals  or  ambulance^ 
«iid  to  transmit  them  to  those  interested. 
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Art.  15.  Relief  Societies  for  prisoners  of  war,  which  are  properly 
constituted  in  accordance  with  the  law  of  the  country  with  the  object 
of  serving  as  the  intermediary  for  charity,  shall  receive  from  the  be^ 
ligerenta  tor  themselves  and  their  duly  accredited  agents  every  facil- 
ity, within  the  bounds  of  military  requirements  and  administrative 
regulations  for  the  effective  sccompUshmeQt  of  their  humane  task. 
Delegates  of  these  Societies  may  be  admitted  to  the  places  of  intern- 
ment for  the  distribution  of  relief,  as  also  to  the  halting  places  of  re- 
patriated prisoners,  if  furnished  with  a  personal  permit  by  the  military 
authorities,  and  on  giving  an  engagement  in  writing  to  comply  with 
all  regulations  for  order  and  police  which  they  may  prescribe. 

Aht.  16.  The  information  bureau  shall  have  the  privilege  of  free 
postage.  Ijctters,  money  orders,  and  valuables,  aa  well  as  postil 
parcels  destined  for  the  prisoners  of  war  or  dispatched  by  them,  dial! 
be  free  of  all  postal  duties  both  in  the  countries  of  origin  and  destioA- 
tion,  as  well  as  in  those  they  pass  through. 

Gifts  and  relief  in  kind  for  prisoners  of  war  shall  he  admitted  frea 
of  all  duties  of  entry  and  others,  aa  well  as  of  payments  for  carriage  b; 
the  State  railways. 

Art.  17.  Officers  taken  prisoners  shall  receive  the  same  rate  o( 
pay  as  officers  of  corresponding  rank  in  the  country  where  they  tn 
detained,  the  amount  to  be  ultimately  refunded  by  their  own  Govem- 

Abt.  18.  Prisoners  of  war  shall  enjoy  complete  liberty  in  the  CJtcr- 
dse  of  their  rehgion,  including  attendance  at  their  own  church  serviraSj 
provided  only  they  comply  with  the  regulations  for  order  and 
issued  by  the  military  authorities. 

Art.  19.    The  wills  of  prisoners  of  war  are  received  or  drawn  <ipi 
the  same  conditions  as  for  soldiers  of  the  national  army. 

The  same  rules  shall  be  observed  regarding  death  certificates,  i 
well  as  for  the  burial  of  prisoners  of  war,  due  regard  being  paid  to 
grade  and  rank. 

Art.  20.     After  the  conclusion  of  peace,  the  repatriation  rf 
oners  of  war  shall  take  place  as  speedily  as  possible. 

Chaptee  III.     The  Sick  and  Wounded 

Abt.  21.    The  obligations  of  belligerents  with  regard  to  tta^ 
'  wounded  are  governed  by  the  Geneva  Convention. 
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Chapter  I,    On  Means  oj  injuring  llie  Enemy,  Siegeg  and  Bombard' 

Abt.  22.  lite  light  of  beltigercnte  to  adopt  means  of  iDJuring  the 
enemy  is  not  unlimited. 

Abt.  23.  BesideB  the  prohibitions  provided  by  special  Conven- 
tions, it  is  especially  prohibited:— 

(a)  To  employ  poison  or  poisoned  arms; 

(b)  To  kill  or  wound  treacherously  individuals  belonging  to  the 
hostile  nation  or  army ; 

(c)  To  kill  or  wound  an  enemy  who,  having  laid  down  arms,  or 
having  no  longer  means  of  defense,  has  surrendered  at  discretion; 

(rf)  To  declare  that  no  quarter  will  be  pven; 

(e)  To  employ  arms,  projectiles,  or  material  of  a  nature  to  cause 
miperfluouB  injury ; 

(/)  To  make  improper  use  of  a  flag  of  truce,  the  national  flag,  or 
military  ensigns  and  the  enemy's  uniform,  as  well  as  the  distinctive 
badf^ea  of  the  C!eneva  Convention; 

(g)  To  destroy  or  seize  the  enemy's  property,  unless  such  destruc- 
tion or  seizure  be  imperatively  demanded  by  the  necessities  of  war; 

(A)  To  declare  abolished,  suspended,  or  inadmissible  in  a  court  of 
l&w  the  rights  and  actions  of  the  nationals  of  the  hostile  party. 

A  belligerent  is  Ukewise  forbidden  tfl  compel  the  nationals  of  the 
hostile  party  to  take  part  in  the  operations  of  war  directed  against 
their  own  country,  even  if  they  were  in  the  belligerent's  service  before 
Uie  commencement  of  war. 

Art.  24.  Ruses  of  war  and  the  employment  of  methods  necessary 
to  obt^n  information  about  the  enemy  and  the  country,  are  consid- 
ered allowable. 

Akt.  25.  The  attack  or  bombardment,  by  whatever  means,  of 
towns,  villages,  habitations  or  buildings  which  are  not  defended,  is 
prohibited. 

Krt.  26.  The  Commander  of  an  attacking  force,  before  com- 
5  a  bombardment,  except  in  the  case  of  an  assault,  should  do 
I  warn  the  authorities. 

AsT,  27.    Id  sieges  and  bombardments  all  necessary  steps  should 
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be  taken  to  spare  aa  far  as  possible  edifices  devoted  to  religion,  art, 
science,  and  charity,  hiatorio  moniunents,  hospitals,  and  places  where 
the  sick  and  wounded  are  collected,  provided  they  are  not  used  at  the 
eame  time  for  military  purposes. 

The  besieged  should  indicate  these  buildings  or  places  by  some  par- 
ticular and  visible  signs,  which  should  previously  be  notified  to  the 
assailants. 

Art.  28.  The  pillage  of  a  town  or  place,  even  when  tak«n  by  m- 
Bault,  is  prohibited. 

Chapter  II.    Spies 

Aht.  29.  An  individual  can  only  be  considered  a  spy  if,  actinf 
clandestinely,  or  on  false  pretenses,  he  obtains,  or  seeks  to  obtain  in- 
formation  in  the  zone  of  operations  of  a  belligerent,  with  the  intention 
of  communicating  it  to  the  hostile  party. 

Thus,  soldiers  not  in  disguise  who  have  penetrated  into  the  rorn' 
of  operations  of  a  hostile  army  to  obtain  information  are  not  con?ii 
ered  spies.  Similarly,  the  following  are  not  considered  spies;  soldifi- 
or  civilians,  carrying  out  their  mission  openly,  charged  with  the  lir- 
livery  of  dispatches  destined  either  for  their  own  army  or  for  thai  '■■ 
the  enemy.  To  this  class  belong  likewise  individuals  sent  in  balioofc 
to  deliver  dispatches,  and  generally  to  maintmn  communication  U- 
tween  the  various  parts  of  an  army  or  a  territory.  | 

Art,  30.  A  spy  taken  in  the  act  cannot  be  punished  without 
previous  trial. 

Art.  31.     A  spy  who,  after  rejoining  the  army  to  which  he  belonp,  j 
is  subsequently  captured  by  the  enemy,  is  treated  as  a  prisoner  of 
war  and  incurs  no  responsibility  for  his  previous  acts  of  espionage. 

Chapter  III.     Flags  oj  Truce 

Art.  32.     An  individual  ia  considered  as  bearing  a  flag  ol  t 
who  is  authorized  by  one  of  the  belligerents  to  enter  into  commuo 
tion  with  the  other,  and  who  carries  a  white  flag.     He  has  a  nghtfl 
inviolability,  as  well  as  the  trumpeter,  bugler,  or  drummer,  the  ft 
bearer  and  the  interpreter  who  may  accompany  him. 

Art.  33.     The  Chief  to  whom  a  Sag  of  truce  is  sent  ia  not  ol 
to  receive  it  in  all  circumatan<?es. 

He  can  take  all  steps  necessary  to  prevent  the  envoy  taking  sditt- 
tage  of  his  mission  to  obttun  information. 
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I  In  case  of  abuse,  he  bas  the  right  to  detain  the  envoy  temporarily. 
Art.  34.  The  bearer  of  a  flag  of  truce  loses  hia  rights  of  inviolability 
if  it  is  proved  beyond  doubt  that  he  has  taken  advantage  of  his  privi- 
leged position  to  provoke  or  commit  an  act  of  treachery. 

Chapter  IV.     CapUidalions 
IAbt.  36,    Capitulations  agreed  on  between  the  Contracting  Par- 

■  must  be  in  accordance  with  the  rules  of  military  honor. 
[  When  once  settled,  they  must  be  scrupulously  observed  by  both 
e  parties. 

Chaptbr  V.     Armislices 
JArt.  36.    An  armistice  Buspends  mihtary  operations  by  mutual  | 
eement  between  the  belligerent  parties.     If  its  duration  is  not  fixed,  [ 
}  belligerent  parties  can  resume  operations  at  any  time,  provided 
always  the  enemy  is  warned  within  the  time  agreed  uj)on,  m  accord- 
ance with  the  terms  of  the  armistice. 

Art.  37.  An  armistice  may  be  general  or  local.  The  first  sus- 
pends all  mihtary  operations  of  the  belligerent  Stat«s;  the  second, 
only  those  between  certain  fractions  of  the  belUgerent  armies  and  in 
a  fixed  radius. 

Art.  38.     An  armistice  must  be  notified  officially,  and  in  good 
time,  to  the  competent  authorities  and  the  troops.     Hostilities  are 
su^>ended  immediately  after  the  notificatioQ,  or  at  a  fixed  date. 
_  Art.  39.     It  is  for  the  Contracting  Parties  to  settle,  in  the  terms 
^fcthe  armistice,  what  communications  may  be  held,  on  the  theater 
^pmr,  with  the  population  and  with  each  other. 
■  Art.  40.     Any  serious  violation  of  the  armistice  by  one  of  the  par- 
ties gives  the  other  party  the  right  to  denounce  it,  and  even,  in  case 
of  urgency,  to  recommence  hostilities  at  once. 
Art.  41.     A  violation  of  the  terms  of  the  armistice  by  individuals 
3  their  own  initiative,  only  confers  the  right  of  demanding 
h  punishment  of  the  offenders,  and,  if  necessary,  indemnity  for  the 
amistuned. 

SECTION  in 

Military  Adthorttt  over  Hostile  TRRarroRT 

'.  42.     Territory   is  considered   occupied  when   it  is  actually 
i  under  the  authority  of  the  hostile  army. 
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The  occupation  applies  only  to  the  territory  where  such  authority 
is  established,  and  in  &  position  to  assert  itself. 

Akt.  43.  The  authority  of  the  legitimate  power  b&ving  actually 
passed  into  the  hands  of  the  occupant,  the  latter  shall  take  aJl  stejis 
in  his  power  to  reestablish  and  insure,  us  far  as  possible,  public  order 
and  safety,  while  respecting,  unless  absolutely  prevented,  the  laws  in 
force  in  the  country. 

Aht.  44.  Any  compulsion  of  the  population  of  occupied  terrilon- 
to  furnish  ioformation  about  the  army  of  the  other  bclligeient  or 
about  its  means  of  defense  is  prohibited. 

Art.  45.  Any  pressure  on  the  population  of  occupied  territory  to 
take  the  oath  to  the  hostile  Power  is  prohibited. 

Art.  46.  Family  honor  and  rights,  individual  Uvea  and  private 
property,  as  well  as  religious  convictions  and  practice,  must  be  n- 


Private  property  cannot  be  confiscated. 

Art.  47.     HUage  is  formaUy  prohibited. 

Art.  48.  If,  in  the  territery  occupied,  the  occupant  collects  the 
taxes,  dues,  and  tolls  imposed  tor  the  benefit  of  the  State,  he  tdull 
do  it,  as  far  as  possible,  in  accordance  with  the  rules  in  existenra 
and  the  assessment  in  force,  and  will  in  consequence  be  bound  lo 
defray  the  expenses  of  the  administration  of  the  occupied  terrilcrf 
on  the  same  scale  as  that  by  which  the  legitimate  Government  m-- 
bound. 

Akt.  49,  If,  besides  the  taxea  mentioned  in  the  preceding  Artid' 
the  occupant  levies  other  money  taxes  in  the  occupied  territory,  thu 
can  only  be  for  military  necessities  or  the  administration  of  such  terri- 
tory. 

Aht.  50.  No  general  penalty,  pecuniary  or  otherwise,  can  be  at- 
flicted  on  the  population  on  account  of  the  acts  of  individuals  for 
which  it  cannot  be  regarded  as  coDectively  responsible. 

Art.  51.  No  contribution  shall  be  collected  except  under  a  writUfi 
order  and  on  the  responsibility  of  a  Commander-in-chief, 

This  collection  shall  only  take  place,  as  far  as  possible,  la  accordanw 
with  the  rules  in  existeJice  and  the  assessment  of  taxes  in  force. 

For  every  payment  a  receipt  shall  be  given  to  the  payer. 

Art.  52.  Neither  requisition  in  kind  nor  services  can  be  demaniifd 
from  communes  or  inhabitants  except  for  the  necessities  of  the  anay 
of  occupation.  They  must  be  in  proportion  to  the  reaourocs  of  lb* 
country,  and  of  such  a  nature  as  not  to  involve  the  population  in  tbt 
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obligaiioD  of  taking  part  in  military  operations  against  their  own 
country, 

hTheae  requisitions  and  services  shall  only  be  demanded  on  the 
thority  of  the  Commander  in  the  looaJity  occupied. 
The  requisitions  in  kind  shall,  as  far  ae  possible,  be  paid  for  in  ready 
money;  if  not,  a  receipt  shall  be  given  and  the  payment  of  the  amount 
due  shall  be  made  as  soon  as  possible. 

Art.  53.  An  army  of  occupation  can  only  take  possession  of  the 
cash,  funds,  and  realizable  securities  belonging  strictly  to  the  State, 
depAts  of  arms,  means  of  transport,  stores  aod  supplies,  and,  gcneraUy, 
all  movable  property  of  the  State  which  may  be  used  tor  military 
operations. 

All  appliances,  whether  on  land,  at  sea,  or  in  the  air,  adapted  for  the 
transmission  of  news,  or  for  the  transport  of  peraons  or  things,  apart 
from  cases  governed  by  maritime  law,  dep6ta  of  arms  and,  generally, 
all  kinds  of  war  material  may  be  seized,  even  though  belonging  to 
private  persons,  but  they  must  be  restored  at  the  conclusion  of  peace, 
and  indemnities  paid  for  them. 

Art.  54,  Submarine  cables  connecting  an  occupied  territory  with 
a  neutral  territory  shall  not  be  seized  or  destroyed  except  in  the  case 
of  absolute  necessity.  They  must  likewise  be  restored  and  compensa- 
tion fixed  when  peice  ia  made. 

AsT,  55.  The  occupying  State  shall  be  regarded  only  as  adminis- 
trator and  usufructuary  of  the  public  buildings,  real  estate,  forests, 
and  agricultural  works  belonging  to  the  hostile  State,  and  situated  in 
the  occupied  country.  It  must  protect  the  capital  of  these  properties, 
and  administer  it  according  to  the  rules  of  usufruct, 

Abt.  56,  The  property  of  the  communes,  that  of  religious,  char- 
itable, and  educational  institutions,  and  those  of  arts  and  science, 
even  when  State  property,  shall  be  treated  as  private  property, 

All  seizure  of,  and  destruction,  or  intentional  dam^e  done  to  such 
institutions,  to  historical  monuments,  works  of  art  or  science,  is  pro- 
hibited, and  should  be  made  the  subject  of  proceedings. 
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CONVENTION    RESPECTING    THE     RIGHTS     AND 

DUTIES  OF   NEUTRAL   POWERS  AND  PERSONS 

IN   CASE  OF   WAR   ON   LAND 


[Names  of  States.'] 

With  a  view  to  laying  down  more  clearly  the  rights  and  duties  of 
neutral  Powers  in  case  of  war  on  land  and  regulating  the  poeitioii  oi 
the  belligerents  who  have  taken  refuge  in  neutral  territory;  j 

Being  likewise  desirous  of  defining  the  meaning  of  the  term  "ast-  I 
tral,"  pending  the  possibility  of  settling,  in  its  entirety,  the  postiiiD  I 
of  neutral  individuals  in  their  relations  with  the  belligerents; 

Have  resolved  to  conclude  a  Convention  to  this  effect,  and  have,  Jr. 
consequence,  appointed  the  following  as  their  Plenipotentiaries: 

[Names  of  Plenipoteotiaries,] 

Who,  after  having  deposited  their  full  powers,  found  in  good  stui 
due  form,  have  agreed  upon  the  following  provi^ons: 


Chapter  I.     The  Rights  and  Duiws  of  Neutral  Pmeera 

Ahticlb  1.     The  territory  of  neutral  Powers  is  inviolable. 

Aht.  2.  Belligerents  are  forbidden  to  move  troops  or  cootovs  > ' 
either  munitions  of  war  or  auppUes  across  the  territory  of  a  neuL" 
Power. 

Art.  3.     Belligerents  are  likewise  forbidden  to: 

(o)  Erect  on  the  territory  of  a  neutral  Power  a  wireless  telegrai'f!' 
station  or  other  apparatus  for  the  purpose  of  communicating  ki  ■ 
belligerent  forces  on  land  or  sea. 

(6)  Use  any  installation  of  this  kind  established  by  them  bef'^f 
ihe  war  on  the  territory  of  a  neutral  Power  for  purely  military  p:r 
poses,  and  which  has  not  been  opened  for  the  service  of  pubhc  i 
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I  Abt.  4.  Corps  of  combatante  cannot  be  formed  nor  recruiting 
Lagencies  opened  on  the  territory  of  a  neutral  Power  to  assist  the 
belligerente. 

Akt.  5.  A  neutral  Power  must  not  allow  any  of  the  acts  referred 
to  in  Articles  2  to  4  to  occur  on  ita  territory. 

It  is  not  called  upon  to  punish  acts  in  violation  of  its  neutrality 
pnless  the  said  acts  have  been  committed  on  its  own  territory. 
P    Aht.  6.    The  responsibility  of  a  neutral  Power  is  not  engaged  by  the 
tact  of  peraons  crossing  the  frontier  separately  to  offer  their  services 
to  one  of  the  belligerents. 

Abt.  7,  A  neutral  Power  is  not  called  upon  to  prevent  the  export 
or  transport,  on  behalf  of  one  or  other  of  the  belligerents,  of  arms, 
mimitioDS  of  war,  or,  in  general,  of  anything  which  can  be  of  use  to 
an  army  or  a  fleet. 

Aht.  8.  A  neutral  Power  is  not  called  upon  to  forbid  or  restrict  the 
use  on  behalf  of  the  beUigerents  of  telegraph  or  telephone  cables  or 
of  wireless  telegraphy  apparatus  belonging  to  it  or  to  companies  or 
private  individuals. 

Art.  9.  Every  measure  of  restriction  or  prohibition  taken  by  a 
neutral  Power  in  regard  to  the  matters  referred  to  in  Articles  7  and  8 
must  be  impartially  applied  by  it  to  both  belligerents. 

A  neutral  Power  must  see  to  the  same  obligation  being  observed 
by  companies  or  private  individuals  owning  telegraph  or  telephone 
cables  or  wireless  telegraphy  apparatus. 

Aht.  10.  The  fact  of  a  neutral  Power  resisting,  even  by  force, 
Attempts  to  violate  its  neutrality  cannot  be  regarded  as  a  hostile  act. 

Chapter  II.     Internment  of  Belligerents  and  Care  of    Wmaided  in 

Neutral  Territory 

Art.  11,  A  neutral  Power  which  receiver  on  ita  territory  troops 
belonging  to  tJie  belligerent  armies  shall  intern  them,  as  far  as  possible, 
at  a  distance  from  the  theater  of  war. 

It  may  keep  them  in  camps  and  even  confine  them  in  fortreases  or  in 
lilaces  set  apart  for  this  purpose. 

It  shall  decide  whether  officers  may  be  left  at  hberty  on  giving 
their  parole  not  to  leave  the  neutral  territory  without  permission, 

Akt.  12.  Id  the  absence  of  a  special  ConTOntion  to  the  contrary, 
the  neutral  Power  shall  supiily  the  interned  with  the  food,  clothing, 
and  relief  required  by  humanity. 
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At  the  conclusion  of  peace  the  espensea  caused  by  the  mtemraent 
shall  be  made  good. 

Akt.  13,  A  neutral  Power  which  receives  escaped  prisoners  of 
war  Bhall  leave  them  at  Ubefty.  li  it  allows  them  to  remain  in  i'.: 
territory  it  may  assign  them  a  place  of  residence. 

The  same  rule  applies  to  prisoners  of  war  brought  by  troops  takmi; 
refuge  in  the  territory  of  a  neutral  Power, 

Akt.  14,  A  neutral  Power  may  authorize  the  passage  into  its  Ur- 
ritory  of  the  sick  and  wounded  belonging  to  the  belligerent  armies,  na 
condition  that  the  trains  bringing  them  shall  earry  neither  persocr.tl 
nor  material  of  war.  In  sueh  a  case,  the  neutral  Power  is  boimd  to  lii.- 
whatever  measures  of  safety  and  control  are  necessary  for  the  puipost. 

The  sick  or  wounded  brought  under  these  conditions  into  neutnl 
territory  by  one  of  the  bclligeTcnts,  and  belonging  to  the  hostile  party, 
must  be  guarded  by  the  neutral  Power  so  as  to  insure  their  not  taking 
part  again  in  the  military  operations.  The  same  duty  shall  devolw 
on  the  neutral  State  with  regard  t«  wounded  or  Kck  of  the  other  aray 
who  may  be  committed  to  ita  care. 

Aht.  15.  The  Geneva  Convention  applies  to  dck  and  wounded 
interned  in  neutral  territory. 

Chapter  III.     Neutral  Persona 

Art.  16.     The  nationab  of  a  State  which  is  not  taking  part  b  the 
'   war  are  considered  as  neutrals. 

Art.  17.     A  neutral  cannot  avail  himself  of  his  neutrality: 

(a)  If  he  commits  hostile  acts  against  a  belligerent; 

(6)  If  he  commits  acts  in  favor  of  a  belligerent,  particularly  if  h* 
voluntarily  enlists  in  the  ranks  of  the  armed  force  of  one  of  the  partifs- 

In  such  a  case,  the  neutral  shall  not  be  more  severely  treated  by 
the  belligerent  as  against  whom  he  has  abandoned  his  neutralitf 
than  a  national  of  the  other  belligerent  State  could  be  for  the 
act. 

Art.  18.     The  following  acts  shall  not  be  considered  s 
in  favor  of  one  belligerent  in  the  sense  of  Article  17,  letter  (6): 

(n)  The  furnishing  of  supplies  or  loans  to  one  of  the  belligeienBt^ 
provided  that  the  person  who  furnishes  the  supplies  or  who  nwta  I 
the  loans  lives  neither  in  the  territory  of  the  other  party  n 
territory  occupied  by  him,  and  that  the  supplies  do  not  come  fn*  I 
these  territories; 
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(b)  The  rendering  of  services  in  mattere  of  police 
traUon. 


Chapter  IV.    Railway  Maierial 

Aht.  19.  Railway  material  coming  from  the  territory  of  neutral 
Powers,  whether  it  be  the  property  of  the  said  Powers  or  of  companies 
or  private  persons,  and  recognizable  aa  such,  shall  not  be  requisitioned 
or  utilized  by  u  belligerent  except  where  and  to  the  extent  that  it  is 
absolutely  necessary.  It  shall  be  sent  back  as  soon  as  possible  to  the 
country  of  origin. 

A  neutral  Power  may  likewise,  in  case  of  necessity,  retain  and  utilize 

an  equal  extent  material  coming  from  the  territory  of  the  belligerent 
Power, 

Compensation  shall  be  paid  by  one  party  or  the  other  in  prc^rtion 
to  the  material  used,  and  to  the  period  of  usage. 

Chapter  V.     Final  Provisions 

Art.  20.  The  provisions  of  the  present  Convention  do  not  apply 
except  between  Contracting  Powers,  and  then  only  if  all  the  belliger- 
ents are  parties  to  the  Convention. 

[.Articles  providing  for  ratification  follow.] 


CONVENTION  RELATIVE  TO  THE  STATUS  OF  ENEMY 

MERCHANT-SHIPS  AT  THE  OUTBREAK 

OF  HOSTILITIES 

[Names  of  States.'] 

Anxious  to  insure  the  security  of  international  commerce  against 
the  BurpriseB  of  war,  and  wishing,  in  accordance  with  modem  prM- 
tice,  to  protect  as  far  aa  possible  operations  undertaken  in  good  faith 
and  in  process  of  being  carried  out  before  the  outbreak  of  hostilitiw, 
have  resolved  to  conclude  a  Convention  to  this  effect,  and  have  ap- 
pointed the  following  persons  aa  their  Plenipotentiaries: 

[Names  of  Plenipotentiaries.] 

Who,  after  having  deposited  their  full  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  provisions; 

Ahticlb  1,  When  a  merchant-ship  belonging  to  one  of  the  bellig- 
erent Powers  is  at  the  commencement  of  hostilities  in  an  enemy  port, 
it  is  desirable  that  it  should  be  allowed  to  depart  freely,  alter 
immediately,  or  after  a  reasonable  number  of  days  of  grace,  and  W 
proceed,  after  being  furnished  with  a  pass,  direct  to  its  port  of  d«- 
tination  or  any  other  port  indicated. 

The  same  rule  should  apply  in  the  case  of  a  ship  which  has  left  it,= 
last  port  of  departure  before  the  commencement  of  the  war  and  en- 
tered a  port  belonging  to  the  enemy  while  still  ignorant  that  hostilitiff 
had  broken  out. 

Art.  2.  A  merchant-ship  unable,  owing  to  circumstances  of  jarc 
majeure,  to  leave  the  enemy  port  within  the  period  cxmtemplated  ir. 
the  above  Article,  or  which  was  not  allowed  to  leave,  cannot  be  con- 
fiscated. 

The  belligerent  may  only  detain  it,  without  payment  of  compeasa- 
tion,  but  subject  to  the  obligation  of  restoring  it  after  the  war,  (f 
requiiution  it  on  payment  of  compensation. 

1  For  names  of  States  see  Appendix  IV,  p.  389. 
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Akt.  3.  Enemy  merchant-ships  which  left  their  last  port  of  de- 
parture before  the  commencement  of  the  war,  and  are  encountered  on 
the  high  seas  while  atill  ignorant  of  the  outbreak  of  hostilities  cannot 
be  confiscated.  They  are  only  liable  to  detention  on  the  understand' 
ing  that  they  shall  be  restored  after  the  war  without  compensation, 
or  to  be  requisitioned,  or  even  destroyed,  on  payment  of  compensation, 
n  such  case  provision  must  be  made  for  the  safety  of  the  perBons 
on  board  as  well  as  the  security  of  the  ship's  papers. 

After  touching  at  a  port  in  their  own  country  or  at  a  neutral  port, 
these  ships  are  subject  to  the  laws  and  customs  of  maritime  war. 

Art.  4.  Enemy  cargo  on  board  the  vessels  referred  to  in  Articles 
1  and  2  ia  Ukewise  liable  to  be  detained  and  restored  after  the  termina- 
tion of  the  war  without  payment  of  compensation  or  to  be  requisi- 
tioned on  payment  of  compensation,  with  or  without  the  ship. 

The  same  rule  applies  in  the  case  of  cargo  on  board  the  vessels 
leferred  to  in  Article  3. 

Art.  5.  The  present  Convention  does  not  affect  merehant-ahips 
whose  build  shows  that  they  are  intended  for  conversion  into  war- 
Bhipa. 

Akt.  6.  The  proviaons  of  the  present  Convention  do  not  apply 
except  between  Contracting  Powers,  and  then  only  if  all  the  belliger- 
ents are  parties  to  the  Convention. 

[Articles  providing  for  ratification  follow.] 
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CONVENTION     FOR    THE    ADAPTATION    TO    NAVAL 

WAR  OF  THE    PRINCIPLES  OF  THE  GENEVA 

CONVENTION 

[Names  of  States.'] 

Animated  alike  by  the  desire  to  diminish,  as  far  as  depends  on  them. 
the  inevitable  evik  of  war; 

And  wishing  with  this  object  to  adapt  to  maritime  warfai«  tb' 
principles  of  the  Geneva  Convention  of  the  6th  July,  1906; 

Have  resolved  to  conclude  a  Convention  for  the  purpose  of  re^-isdii? 
the  Convention  of  the  29th  July,  1899,  relative  to  this  question,  tai 
have  appointed  the  following  as  their  Plenipotentiaries: 

[Names  of  Plenipotentiaries,] 

Who,  after  having  deposited  their  full  powers,  found  in  good  ud 
due  form,  have  agreed  upon  the  following  provisions: 

Article  1.  Military  hospital-ships,  that  is  to  say,  ships  constiuctfii 
or  assigned  by  States  specially  and  solely  with  a  view  to  saasliaf 
the  wounded,  sick,  and  shipwrecked,  the  names  of  which  have  been 
communicated  to  the  belUgerent  Powers  at  the  commeDcement  or 
during  the  course  of  hostilities,  and  in  any  case  before  they  are  eiD- 
ployed,  shall  be  respected,  and  cannot  be  captured  while  hosUlitiH 
lost. 

These  ships,  moreover,  are  not  on  the  same  footing  as  war-stupi  ^ 
regards  their  stay  in  a  neutral  port. 

Art.  2.  Hoapital-ships,  equipped  wholly  or  in  part  at  the  esp«i- 
of  private  individuals  or  officially  recognized  relief  societies,  shall  i' 
likewise  respected  and  exempt  from  capture,  if  the  belligerent  Power 
to  whom  they  belong  has  given  them  an  official  commission  and  im 
notified  their  names  to  the  hostile  Power  at  the  commencement  of  or 
during  hostilities,  and  in  any  case  before  they  are  employed. 
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I  These  ships  must  be  provided  with  a  certificate  from  the  competent 
r  Authorities  declaring  that  the  vesaela  have  been  under  their  control 
while  fitting  out  and  on  final  departure. 

Art.  3.  Hospital-ships,  equipped  wholly  or  in  part  at  the  expense 
of  private  individuals  or  officially  recognized  societies  of  neutral  coun- 
tries, shall  be  respected  and  exempt  from  capture,  on  condition  that 
they  are  placed  under  the  cootrol  of  one  of  the  belligerents,  with  the 
previous  consent  of  their  own  Government  and  with  the  authorization 
of  the  belligerent  himself,  and  that  the  latter  has  notified  their  name 
to  his  adversary  at  the  commencement  of  or  during  hostilities,  and  in 
any  case,  before  they  are  employed. 

AfiT.  4.  The  ships  mentioned  in  Articles  1,  2,  and  3  shall  afford 
relief  and  assbtance  to  the  woimded,  sick,  and  shipwrecked  of  the 
belligerents  without  distinction  of  nationality. 

The  Governments  undertake  not  to  use  these  ships  for  any  nuUtary 
purpose. 

These  vessels  must  in  no  wise  hamper  the  movements  of  the  com- 
batants. 

During  and  after  an  engagement  they  will  act  at  their  own  risk  and 
peril. 

The  belligerents  shall  have  the  right  to  control  and  visit  them ;  they 
can  refuse  their  help,  order  them  off,  make  them  take  a  certain  couree, 
and  put  a  Commis^oner  on  hoard;  they  can  even  detun  them,  if  im- 
portant circumstances  require  it. 

As  far  as  possible,  the  belligerents  shall  enter  in  the  log  of  the  hoe- 
pital-ships  the  orders  which  they  give  them. 

Art.  5.  Military  hospitalTshipa  shall  be  distinguished  by  being 
piunted  white  outside  with  a  horizontal  band  of  green  about  a  metre 
and  a  half  in  breadth. 

The  ships  mentioned  in  Articles  2  and  3  shall  be  distinguished  by 
being  painted  white  outside  with  a  horizontal  band  of  red  about  a 
metre  and  a  half  in  breadth. 

The  boats  of  the  ships  above  mentioned,  as  also  small  craft  which 
may  be  used  for  hospital  work,  shall  be  distinguished  by  amilar 
|UUnting. 

AJI  hospital-ships  shall  make  themselwea  known  by  hoisting,  with 
tiieir  national  flag,  the  white  flag  with  a  red  cross  pro^-ided  by  the 
Ceoeva  Convention,  and  further,  if  they  belong  to  a  neutral  State,  by 
flying  at  the  mainmast  the  national  flag  of  the  belligerent  under  irtioae 
control  they  are  placed. 
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Hoapital-ahips  which,  in  the  tenos  of  Article  4,  are  detained  by  Uk 
enemy,  muat  haul  down  the  national  flag  of  the  belligerent  to  whom 
they  belong. 

The  ahips  and  boats  above  mentioned  which  wish  to  insure  by 
night  the  freedom  from  interference  to  which  they  are  entitled,  must, 
subject  to  the  assent  of  the  bciligerent  they  are  accompanying,  take 
the  necessary  meaaures  to  render  their  special  painting  sufficiently 
plain. 

Art.  6.  The  distinguishing  signs  referred  to  in  Article  5  can  ody 
be  used,  whether  in  time  of  peace  or  war,  for  protecting  or  indicating 
the  ships  therein  mentioned. 

Art.  7.  In  the  case  of  a  fight  on  board  a  war-ship,  the  aick-warda 
shall  be  respected  and  spared  as  far  as  possible. 

The  said  sick-warda  and  the  maiSriel  belonging  to  them  remain  aub- 
ject  to  the  laws  of  war;  they  cannot,  however,  be  used  for  any  pmpae 
other  than  that  for  which  they  were  originally  intended,  so  long  aa 
they  are  required  for  the  sick  and  wounded. 

The  commander,  however,  into  whose  power  they  have  fallen  may 
apply  them  to  other  purposes,  if  the  military  situation  requires  it, 
after  seeing  that  the  sick  and  wounded  on  board  are  property  provided 
for. 

Art.  8.  Hospital-ships  and  sick-wards  of  vessels  are  no  longer  en- 
titled to  protection  if  they  are  employed  for  the  purpose  of  injuring 
the  enemy. 

The  fact  of  the  staff  of  the  said  ships  and  sick-wards  being  anncl 
for  maintaining  order  and  for  defending  the  sick  and  wounded,  and 
the  presence  of  wireless  telegraphy  apparatus  on  board,  is  not  a  suf- 
ficient reason  for  withdrawing  protection. 

Art.  Q.  Belligerents  may  appeal  to  the  charity  of  the  commandiin 
of  neutral  merchant-ships,  yachts,  or  boats  to  take  on  board  and  tend 
the  aick  and  wounded. 

Vessels  responding  to  this  appeal,  and  also  vessels  which  have  of 
their  own  accord  rescued  sick,  wounded,  or  shipwrecked  men,  shsll 
enjoy  special  protection  and  certain  immunities.  In  no  case  ran 
they  be  captured  for  having  such  persons  on  board,  but,  subjeci 
to  special  promises  that  have  been  made  to  them,  they  remain 
Uable  to  capture  for  any  violations  of  neutrality  they  may  have  com- 
mitted. 

Art.  10.  The  reli^ous,  medical,  and  hospital  staff  of  any  cap- 
tured ship  is  inviolable,  and  its  members  cannot  be  made  prisonen 
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of  war.  On  leaving  the  ship  they  take  away  with  them  the  objecte 
and  surreal  instrumenta  which  are  their  own  private  property. 

This  Btaff  shall  continue  to  discharge  ite  duties  while  necessary, 
and  can  afterwards  leave,  when  the  Commander-in-chief  considers  it 
possible. 

The  belligerents  must  guarantee  to  the  said  staff,  when  it  has  fallen 
into  their  hands,  the  some  allowances  and  pay  which  are  given  to  the 
staff  of  corresponding  rank  in  their  own  navy. 

Art.  II.  Sailors  and  soldiers  on  board,  when  sick  or  wounded,  as 
well  as  other  persons  officially  attached  to  fleets  or  armiea,  whatever 
their  nationality,  shall  be  respected  and  tended  by  the  captors, 

Abt.  12.  Any  war-ship  belonging  to  a  belligerent  may  demand 
that  fflck,  wounded,  or  shipwrecked  men  on  board  military  hospital- 
ships,  hospital-ships  belonging  to  relief  societies  or  to  private  individ- 
uab,  merchant-ships,  yachts,  or  boats,  whatever  the  nationality  of 
these  vessels,  should  bo  handed  over. 

Abt.  13.  If  sick,  wounded,  or  shipwrecked  persons  are  taken  on 
board  a  neutral  war-ship,  every  possible  precaution  must  be  taken 
that  they  do  not  again  take  part  in  the  operations  of  the  war. 

Art.  14.  The  shipwrecked,  wounded,  or  sick  of  one  of  the  bellig- 
erents who  Call  into  the  power  of  the  other  belhgerent  are  prisoners  of 
war.  The  captor  must  decide,  according  to  circumKtances,  whether 
to  keep  them,  send  them  to  a  port  of  his  own  country,  to  a  neutral 
port,  or  even  to  an  enemy  port.  In  this  last  case,  prisoners  thus  re- 
patriated cannot  serve  again  while  the  war  lasts. 

Abt.  1.5.  The  shipwrecked,  sick,  or  wounded,  who  are  landed  at  a 
neutral  port  with  the  consent  of  the  local  authorities,  must,  unless  an 
STTangement  is  made  to  the  contrary  between  the  neutral  State  and 
the  belligerent  States,  be  guarded  by  the  neutral  State  so  as  to  pre- 
vent them  agtun  taking  part  in  the  operations  of  the  war. 

The  expenses  of  tending  them  in  hospital  and  interning  them  shall 
be  borne  by  the  State  to  which  the  shipwrecked,  sick,  or  wounded 
persona  belong. 

Art.  16.  After  every  engagement,  the  two  belligerents,  so  far  as 
military  interests  permit,  shall  take  steps  to  look  for  the  shipwrecked, 
■tck,  and  wounded,  and  to  protect  them,  as  well  as  the  dead,  agwnst 
pillage  and  ill  treatment. 

They  shall  see  that  the  burial,  whether  by  land  or  sea,  or  cremation 
at  the  dead  shall  be  preceded  by  a  careful  examination  of  the  corpses. 

Art.  17.     Each  belhgerent  shall  send,  as  early  as  possible,  to  the 
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authorities  of  their  country,  navy,  or  army  the  military  marks  or  doc- 
uments of  identity  found  on  the  dead  and  the  description  of  the  sick 
and  wounded  picked  up  by  him. 

The  belligerents  shall  keep  each  other  reciprocally  informed  sa  to 
internments  and  transfers  as  well  as  to  the  admisaiona  into  hospital  aoil 
deaths  which  have  occurred  among  the  sick  and  wounded  in  their 
hands.  They  shall  collect  all  the  objects  of  personal  use,  valuabit^. 
letters,  etc.,  which  are  found  in  the  captured  ships,  or  which  have  been 
left  by  the  sick  or  wounded  who  died  in  hospital,  in  order  to  have 
them  forwarded  to  the  jieraons  concerned  by  the  authorities  of  iheir 
own  country. 

Art.  18.  The  provisions  of  the  present  Convention  do  not  apply 
except  between  Contracting  Powers,  and  then  only  if  all  the  belliger- 
ents are  parties  to  the  Convention. 

Art.  19.  The  Commanders-in-chief  of  the  belligerent  fleets  sh&ll 
provide  for  the  execution  of  the  details  of  the  above  Articles,  as  a]»> 
for  cases  not  covered  thereby,  in  accordance  with  the  instructions  iif 
their  respective  Govemmcnta  and  in  conformity  with  the  general 
principles  of  the  present  Convention. 

Art,  20.  The  Signatory  Powers  shall  take  the  necessary  measum 
for  bringing  the  provisions  of  the  present  Convention  to  the  knowl- 
edge of  their  naval  forces,  and  especially  of  the  members  enlitb! 
thereunder  to  immunity,  and  tor  making  them  known  to  the  pubUr. 

Art.  21.  The  Signatory  Powers  likewise  undertake  to  enact  or  i" 
propose  to  their  Legislatures,  if  their  criminal  laws  are  inadequni' . 
the  measures  necessary  for  checking  in  time  of  war  individual  act;  i  i 
pillage  and  ill  treatment  in  respect  to  the  sick  and  wounded  in  \b- 
fleet,  as  well  as  for  punishing,  as  an  unjustifiable  adoption  of  navs!  "f 
military  marks,  the  unauthorised  use  of  the  distinctive  marks  men- 
tioned in  Article  5  by  vessels  not  protected  by  the  present  CoDvention. 

They  will  communicate  to  each  other,  through  the  Netherland  Cm- 
emment,  the  enactments  for  preventing  such  acts  at  the  latest  withio 
five  years  of  the  ratification  of  the  present  Convention. 

Art.  22.  In  the  case  of  operations  of  war  between  the  land  and 
sea  forces  of  belligerents,  the  provisions  of  the  present  Convention  io 
not  apply  except  between  the  forces  actually  on  board  ship. 

[Articles  providing  for  ratification  follow.] 


ONVENTION  WITH  REGARD  TO  THE  EXERCISE  OF 
THE  RIGHT   OF  CAPTURE   IN   NAVAL   WAR 

[Names  of  States.'] 

Recognizing  the  necessity  of  more  effectively  inauring  than  hith- 
erto the  equitable  application  of  law  to  the  maritime  international 
relations  in  time  of  war; 

Considering  that,  for  this  purpose,  it  is  expedient,  in  giving  up  or, 
if  necessary,  in  harmonizing  for  the  common  interest  certain  conflict- 
ing practices  of  long  standing,  to  commence  codifying  in  regulations 
of  general  application  the  guarantees  due  to  peaceful  commerce  and 
leeitimat«  business,  as  well  as  the  conduct  of  hostilities  by  sea;  that 
it  is  expedient  to  lay  down  in  written  mutual  engagements  the  prin- 
ciples which  have  hitherto  remained  in  the  uncertain  domain  of  con- 
troversy or  have  been  left  to  the  discretion  of  Governments; 

That,  from  henceforth,  a  certain  number  of  rules  may  be  made, 
without  affecting  the  common  law  now  in  force  with  regard  to  the 
matters  which  that  law  has  left  unsettled; 

Have  appointed  the  following  as  their  Plenipotentiaries: 

pfames  of  Plenipotentiaries.] 
]  Who,  after  having  deposited  their  fuU  powers,  found  in  good  and 

e  form,  have  agreed  upon  the  following  provisions: 

Chapteb  I.     Postal  Correspondence 

ncLE  1.    The  postal  correspondence  of  neutrals  or  belligerents, 

^tever  its  oiEcia!  or  privat*  character  may  be,  found  on  the  high 

1  board  a  neutral  or  enemy  ship,  is  inviolable.     If  the  ship  is 

rrespondence  is  forwarded  by  the  captor  with  the 

It  posmble  delay. 

'  For  names  of  States  see  Appendix  IV,  p.  389. 
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The  pro\-iBions  of  the  preceding  paragraph  do  not  apply,  in  case  of 
violation  of  blockade,  to  correspoadence  destined  for  or  proceeding 
from  a  blockaded  port. 

Art.  2.  The  inviolability  of  postal  correspondence  does  not  ex- 
empt a  neutral  maiUship  frona  the  laws  and  customs  of  maritime  war 
aa  to  neutral  merchant-abips  in  general.  The  ship,  however,  may  not 
be  searched  except  when  absolutely  necessary,  and  then  only  with  aa 
much  consideration  and  expedition  as  possible. 

Chapter  II.     The  Exemption  jrom  Capture  of  Certain  VeaaeU 

I       Art.  3,     Vessels  used  exclusively  for  fishing  along  the  coast  or 
small  boats  employed  in  local  trade  are  exempt  from  capture,  aa  well 
I  as  their  appliances,  rigging,  tackle,  and  cargo. 

They  cease  to  be  exempt  aa  soon  as  they  take  any  part  whatever  in 
hostilities. 

The  Contracting  Powers  agree  not  to  take  advantage  of  the  harmlc* 
character  of  the  said  vessels  in  order  to  use  them  for  mihtary  pur- 
poses while  preserving  their  peaceful  appearance. 

Art,  4.  Vessels  charged  with  religious,  scientific,  or  philanthrope' 
missions  are  likewise  exempt  from  capture. 

Chaptbe  III.     Regylaiionx  Regarding  the  CretEa  of  Ejieny  Merrhani- 
Ships  Captured  by  a  Belligerenl 

Art.  5.  When  an  enemy  merchant-ship  is  captured  by  a  belliger- 
ent, such  of  its  crew  as  are  nationals  of  a  neutral  State  are  not  tnwlB 
prisoners  of  war. 

The  same  rule  applies  in  the  case  of  the  captain  and  officers  likewi* 
nationals  of  a  neutral  State,  if  they  promise  formally  in  writing  wrt 
to  serve  on  an  enemy  ship  while  the  war  lasts. 

Art.  6.  The  captain,  ofl5cers,  and  members  of  the  crew,  wlvii 
nationals  of  the  enemy  State,  are  not  made  prisoners  of  war,  on  ««i- 
dition  that  they  make  a  formal  promise  in  writing,  not  to  undertsli^ 
while  hostilities  last,  any  service  connected  with  the  operations  of  tl« 

Art.  7.    The  names  of  the  persons  retaining  their  Uberty  undtf 
the  conditions  laid  down  in  Article  5,  paragraph  2,  and  in  Article  f 
are  notified  by  the  belUgerent  captor  to  the  other  belligerent 
latter  is  forbidden  knowingly  to  employ  the  said  peraooa. 


iigerent    ^^fl 

J 
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Abt.  8.  The  provisions  of  the  three  preceding  Articles  do  not  ap- 
ply to  ships  taking  part  in  the  hostilities. 

Chapter  IV.    Final  Provisions 

Art.  9.  The  provisions  of  the  present  Convention  do  not  apply 
except  between  Contracting  Powers,  and  then  only  if  all  the  belliger- 
ents are  parties  to  the  Convention. 

[Articles  providing  for  ratification  follow.] 


APPENDIX  X 


CONVENTION    RELATIVE    TO    THE    CREATION  OF 
AN  INTERNATIONAL  PRIZE  COURT 

[Names  of  States.'] 

Animated  by  the  desire  to  settle  in  an  equitable  manner  the  diffo- 
eoces  which  sometimes  arise  in  the  course  of  a  naval  war  in  coddm- 
tion  with  the  decisions  of  National  Prize  Courts; 

Considering  that,  if  these  Courts  are  to  continue  to  exercise  thar 
functions  in  the  manner  determined  by  national  legislation  it  is  dM^ 
able  that  in  certain  cases  an  appeal  should  be  provided,  under  cont 
tions  conciliating,  as  far  as  possible,  the  public  and  private  intemU 
involved  in  matters  of  prize; 

Con^dering,  moreover,  the  institution  of  an  International  Court, 
whose  jurisdiction  and  procedure  would  be  carefully  defined,  has 
seemed  to  be  the  best  methotl  of  attaioinf;  this  object; 

Convinced,  finally,  that  in  this  manner  the  hardships  conseqwot 
on  naval  war  would  be  mitigated;  that,  in  jjarticular,  good  relstioW 
will  be  more  easily  m^tained  between  belligerents  and  neutrale  ud 
peace  better  assured; 

Desirous  of  concluding  a  Convention  to  this  effect,  have  app<HDU(l 
the  foUowing  as  their  Plenipotentiaries: 

[Names  of  Plenipotentiaries.] 

Who,  after  depositing  their  full  powers,  found  in  good  and  dw 
form,  have  agreed  upon  the  following  provisions; 

Part  I.     General  Provisions 

Article  1.  The  validity  of  the  capture  of  a  merchant-ship  or  iiv 
cargo  is  decided  before  a  Prize  Court  in  accordance  with  the  pres^' 
Convention  when  neutral  or  enemy  property  is  involved. 

'  For  names  of  States  see  Appendix  IV,  p.  389. 
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r.  2.     Jurisdiction  in  matt^ra  of  prise  is  pxereised  in  the  first 

ux  by  the  Prize  Courts  of  the  belligereiH  raptor. 

B  judgments  of  these  Courts  are  pronounr'^d  in  public  or  are 

iBy  notified  to  parties  concerned  who  are  neutrala  or  enemies. 

r.  3.     The  judgments  of  National  Prize  Courts  may  be  brought 

i  the  International  Prize  Court — 

When  the  judgment  of  the  National  Prize  CourU  affects  the 

rty  of  a  neutral  Power  or  individual; 

When  the  judgment  aEfects  enemy  property  and  relates  to — 

Cargo  on  board  a  neutral  ship ; 

An  enemy  ship  captured  in  the  territorial  waters  of  a  oeutral 
r,  when  that  Power  hae  not  made  the  capture  the  subject  of  a 
Uatic  claim ; 

A  claim  based  upon  the  allegation  that  the  seizure  has  been 
od  In  violation,  either  of  the  proviaiona  of  a  Convention  in  force 
len  the  belligerent  Powers,  or  of  an  enactment  issued  by  the 
brent  captor. 

t  appeal  against  the  judgment  of  tbe  National  Court  can  be 
I  on  the  ground  that  the  judgment  was  wrong  either  in  fact  or  in 

r.  4.    An  appeal  may  be  brought — 

By  a  neutral  Power,  if  the  judgment  of  the  National  Tribunals  ] 
ously  affects  ita  property  or  the  property  of  its  nationals  (Article 
),  or  if  the  capture  of  an  enemy  vessel  is  alleged  to  have  taken 
.in  the  territorial  waters  of  that  Power  (.\rlicle  3  (2)  (6) ); 
py  a  neutral  individual,  if  the  judgment  of  the  National  Court 
busly  affecta  his  property  (.\rticle  3  (1) ),  subject,  however,  to 
tKrvation  that  the  Power  to  which  he  belongs  may  forttid  him 
Ing  the  case  before  the  Court,  or  may  itaelf  undertake  the  pr»-  J 
Jigs  in  his  place; 

By  an  individual  subject  or  citizen  of  an  enemy  Power,  if  the 
jlent  of  tbe  National  Court  injuriously  aSecta  his  property  in  the 
referred  to  in  Article  3  (2),  except  that  mentioned  in  paragraph 

^  5.  An  appeal  may  also  be  brought  on  the  same  conditions  aa 
i  preceding  Article,  by  persons  belonging  either  to  neutral  States 
^the  enemy,  deri\Tng  their  right*  from  and  entitled  to  represent 
fividual  quaUfied  to  appeal,  and  who  bave  taken  part  in  the  pro- 
kga  before  tbe  National  Court.  Peraons  so  entitled  may  i^peal 
Uely  to  the  extent  of  their  interest. 
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The  same  rule  applies  in  the  cose  of  persons  belong^g  either  to 
neutral  States  or  to  the  enemy  who  derive  their  rights  from  and  are 
entitled  to  represent  a  neutral  Power  whose  property  was  the  subject 
of  the  decision. 

Aht.  6.  When,  in  accordance  with  the  above  Article  3,  the  Inter- 
national Court  has  jurisdiction,  the  National  Courts  cannot  deal  with 
a  case  in  more  than  two  instances.  The  municipal  law  of  the  bellig- 
erent captor  shall  decide  whether  tJie  case  may  be  brought  before  the 
International  Court  after  judgment  has  been  given  in  first  instance  or 
only  after  an  appeal. 

If  the  National  Courts  fail  to  give  final  judgment  witlun  two  years 
from  the  date  of  capture,  the  case  may  be  carried  direct  to  the  Inter- 
national Court. 

Art.  7.  It  a  question  of  law  to  be  decided  is  covered  by  a  Treaty 
in  force  between  the  belligerent  capl«r  and  a  Power, which  is  itself  or 
whose  subject  or  citizen  is  a  party  to  the  proceedings,  the  Court  is 
governed  by  the  provisions  of  the  said  Treaty. 

In  the  absence  of  such  provisions,  the  Court  shall  apply  the  rules 
of  international  law.  If  no  generally  recognized  rule  exists,  the  Court 
shall  give  judgment  in  accordance  with  the  general  principles  of  justice 
and  equity. 

The  above  provisions  apply  equally  to  questions  relating  to  the 
order  and  mode  of  proof. 

If,  in  accordance  with  Article  3  (2)  (c),  the  ground  of  appeal  is  the 
violation  of  an  enactment  issued  by  the  beUigerent  captor,  the  Court  wQl 
enforce  the  enactment. 

The  Court  may  disregard  failure  to  comply  with  the  procedure  laid 
down  in  the  enactmenta  of  the  belligerent  captor,  when  it  is  of  opinion 
that  the  consequences  of  complying  therewith  are  unjust  and  inequi-    ■ 
Ubie. 

Art.  S.     If  the  Court  pronounces  the  capture  of  the  vessel  or  cargo  J 
to  be  valid,  they  shall  be  disposed  of  in  accordance  with  the  laws  o: 
belligerent  captor. 

If  it  pronounces  the  capture  to  be  null,  the  Court  shall  order  n 
tution  of  the  vessel  or  cargo,  and  shall  fix,  if  there  is  c 
amount  of  the  damages.  If  the  vessel  or  cargo  have  been  sold  or  dl 
Btroyed,  the  Court  shall  determine  the  compensation  to  be  given  tl 
the  owner  on  this  account. 

If  the  National  Court  pronounced  the  capture  to  be  null,  the  Court 
can  only  be  asked  to  decide  as  to  the  damages. 
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The  Contracting  Powers  undertake  to  submit  in  good 
}  the  decisions  of  the  Internatioaal  Priic  Court  aad  to  cany 
t  with  the  least  poeaible  delay. 

Pabt  n.     ConstUulion  of  the  IntematioTtal  Prise  Court 
\ 

f.  10.  The  Interaational  Prize  Court  is  composed  of  Judges  and 
^  Judges,  who  will  be  appointed  by  the  Contracting  Powent, 
ftust  all  be  juriata  of  known  profieieocy  in  questions  of  inter- 
isX  mantime  law,  and  of  the  highest  moral  reputation. 

appointment  of  these  Judges  and  Deputy  Judges  shall  be  made 

Kx  months  after  the  ratiScation  of  the  present  Convention. 
l.  11.  The  Judges  and  Deputy  Judges  are  appointed  for  a 
t  of  six  years,  reckoned  from  the  date  on  which  the  notification 
ir  appointment  is  received  by  the  AdministraUve  Council  eatab- 
Iby  the  Convention  for  the  Pacific  Settlement  of  Internatkmal 
lee  of  the  29th  July,  1899.  Their  appointmentA  can  be  renewed. 
nid  one  of  the  Judges  or  Deputy  Judges  die  or  resigD,  the  Mune 
lure  is  followed  for  filling  the  vacanf^  aa  was  followed  for  ap- 
Og  him.     In  this  caee,  the  appointment  is  made  for  a  fnrfi 

of  ax  years. 

Hie  Judges  of  the  Interaational  Prise  Court  are  al 

n  nok  and  have  precedence  according  to  tbe  date  on  whtdi  the 
of  their  ifipcnntinient  was  received  (Article  11,  pwi^rafA 
if  th^  at  1^  rota  (Article  15,  paracrapb  2),  accordiliK  to  tlM 
wludh  they  enteicd  i^xn  Uior  duties.     When  tbe  date  if  the 

he  ifmwr  in  fp*  t»fc—  inrecedetMeL 

Deputjr  Jtidgee  when  acting  aie  aaamikted  to  the  indite. 

Bnk,  however,  after  them. 

13.  Tlie  Judges  enjoy  diplotoatic  privikgea  aad  im 
fetfonnance  <rf  their  dmjea  aad  wlieti  eoUide  their  own 

talciBg  their  Kst,  the  IvAga  ■ 
t  bcfcre  the  \AmmM\n\rrr-  Camak,  lo  A 
iDy  and  uwiimliwidj 

14.  Hk  Cook  is  CDBfund  of  fiftecs  Jwdfei;  hw  iadp* 
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France,  Great  Britain,  Italy,  Japan,  and  Russia,  are  always  BUm- 
moned  to  ait. 

The  Judges  and  Deputy  Judges  appointed  by  tlie  other  Contract- 
ing  Powers  sit  by  rota  as  shown  in  the  Table  annexed  to  the  present 
Convention;  their  duties  may  be  performed  successively  by  the  sane 
person.  The  same  Judge  may  be  appointed  by  several  of  the  said 
Powers. 

Aut.  16.  If  a  belligerent  Power  has,  according  to  the  rota,  no 
Judge  sitting  in  the  Court,  it  may  ask  that  the  Judge  appointed  by  it 
should  talce  part  in  the  settlement  of  all  cases  arising  from  the  war. 
Lot-s  shall  then  be  drawn  ae  to  which  of  the  Judges  entitled  to  at  sis 
cording  to  the  rota  shall  withdraw.  This  arrangement  does  not  aHect 
the  Judge  appointed  by  the  other  t>elligerent. 

Aet,  17,  No  Judge  can  ait  who  has  been  a  party,  in  any  way  what- 
ever, to  the  sentence  pronounced  by  the  National  Courts,  or  has  taken 
part  in  the  case  aa  counsel  or  advocate  for  one  of  the  parties. 

No  Judge  or  Deputy  Judge  can,  during  his  tenure  of  office,  appear  u 
agent  or  advocate  before  the  Intemationat  Prize  Court,  nor  act  for 
one  of  the  parties  in  any  capacity  whatever. 

Aht.  18.  The  belligerent  captor  is  entitled  to  appoint  a  naval  offi- 
cer of  high  rank  to  sit  as  Asaesaor,  but  with  no  voice  in  the  decision, 
A  neutral  Power,  which  is  a  party  to  the  proceedings  or  whose  euhject 
or  citizen  is  a  party,  has  the  same  right  of  appointment ;  if  as  the  result 
of  this  last  provision  more  than  one  Power  is  concerned,  they  mint 
agree  among  themselves,  if  necessary  by  lot,  on  the  officer  to  be  ^ 
pointed. 

Art.  19.  The  Court  electa  its  Preadent  and  Vice-President  by  an 
absolute  majority  of  the  votes  east.  After  two  ballots,  the  election 
is  made  by  a  bare  majority,  and,  in  case  the  votes  are  equal,  by  lot. 

Art.  20.  The  Judges  on  the  International  Prize  Court  are  entitled 
to  traveling  allowances  in  accordance  with  the  regulations  in  forte 
in  their  own  country,  and  in  addition  receive,  while  the  Court  is  si- 
ting or  while  they  are  carrying  out  duties  conferred  upon  them  by  llie 
Court,  a  sum  of  100  Nethcrland  florins  per  diem. 

These  payments  are  included  in  the  general  expenses  of  the  Court 
dealt  with  in  Article  47,  and  are  paid  through  the  International  Bu- 
reau establislied  by  the  Convention  of  the  29th  July,  1899. 

The  Judges  may  not  receive  from  their  own  Government  or  from 
that  of  any  other  Power  any  remuneration  in  their  capacity  of  members 
of  the  Court. 


The  seat  of  the  International  Prize  Court  is  at  The  Hague 
f  cannot,  except  in  the  case  of  jarce  majeure,  be  transferred  else- 
I without  the  consent  of  the  belligerents. 

t  22.  The  Administrative  Council  fulfills,  with  regard  to  the 
Wtional  Prize  Court,  the  same  functions  as  to  the  Permanent 
fof  Arbitration,  but  only  Representatives  of  Contracting  Powers 
t  members  of  it. 

t23.    The  International  Bureau  acts  as  registry  to  the  Inter- 
Prize  Court  and  must  place  its  ofii[:e3  and  staff  at  the  disposal 
[Court.     It  has  charge  of  the  archives  and  carries  out  the  admin- 

I  Secretary-General  of  the  International  Bureau  acts  as  Registrar. 

1  necessary  secretaries  to  assist  the  Registrar,  translators  and 

ifuid  writers  are  appointed  and  sworn  in  by  the  Court. 

L  24.     The  Court  determines  which  language  it  will  itself  use 

put  languages  may  be  used  before  it. 

Wry  case  the  official  language  of  the  Ffational  Courts  which  have 

Bgnizance  of  the  case  may  always  be  used  before  the  Court. 

k  25.     Powers  which  are   concerned    in  a  case  may  ajipoint 

I  agents  to  act  as  intermediaries  bet'ween  themselves  and  the 

I    They  may  abo  engage  counsel  or  advocates  to  defend  their 

Hnd  interests. 

ft  2fi.     A  private  person  concerned  in  a  case  will  be  represented 

Itiie  Court  by  an  attorney,  who  must  be  either  an  advocate  qual- 

■  plead  before  a  Court  of  Appeal  or  a  High  Court  of  one  of  the 

Icting  States,  or  a  lawyer  practising  before  a  similar  Court,  or 

h  professor  of  law  at  one  of  the  higher  teaching  centers  of  those 

L  27.  For  all  notices  to  be  served,  in  particular  on  the  parties, 
les,  or  experts,  the  Court  may  apply  direct  to  the  Government 
ntate  on  whose  territory  the  service  is  to  be  carried  out.  The 
lule  applies  in  the  case  of  steps  being  taken  to  procure  evidence. 
Iiequests  for  this  purpose  are  to  be  executed  so  far  as  the  means 
IdispKMal  of  the  Power  applied  to  under  its  municipal  law  allow. 
Imnnnt  be  rejected  unless  the  Power  in  question  considers  them 
■ted  to  impair  Ws  sovereign  rights  or  its  safety.  If  the  request 
■plied  with,  the  fees  charged  must  only  comprise  the  expenses 
Wf  incurred. 
ICouTt  is  equally  entitled  to  act  through  the  Power  on  whose 


J 
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Notices  to  be  given  to  parties  in  the  place  where  the  Court  sits  may 
be  served  through  the  International  Bureau. 

Part  III.     Procedure  in  the  International  Prize  Court 

Abt.  28.  An  appeal  to  the  International  Prise  Court  is  entered  bf 
means  of  a  written  declaration  made  in  the  National  Court  iriiidi 
has  already  dealt  with  the  caaa  or  addressed  to  the  International  Bu- 
reau ;  in  the  latt«r  case  the  appeal  can  be  entered  by  telegram. 

The  period  within  which  the  appeal  must  be  entered  is  fixed  at  120 
daya,  counting  from  the  day  the  decision  is  delivered  or  notified  (Arti- 
cle 2,  paragraph  2), 

Art.  29.  If  the  notice  of  appeal  is  entered  in  the  National  Court, 
this  Court,  without  considering  the  question  whether  the  appeal  wsi 
entered  in  due  time,  will  transmit  within  seven  days  the  record  of  the 
case  to  the  International  Bureau. 

If  the  notice  of  the  appeal  is  sent  to  the  International  Bureau,  the 
Bureau  will  immediately  inform  the  National  Court,  when  poeuble  b]r 
telegraph.  The  latter  will  transmit  the  record  as  provided  In  IIk 
preceding  paragraph. 

When  the  appeal  is  brought  by  a  neutral  individual  the  Int«matioatl 
Bureau  at  once  informs  by  telegraph  the  individual's  (jovemment,  in 
order  to  enable  it  to  enforce  the  rights  it  enjoys  under  Article  4,  para- 
graph 2. 

Art.  30.  In  the  case  provided  for  in  Article  6,  paragraph  2,  the 
notice  of  appeal  can  be  addressed  to  the  International  Bureau  on^r. 
It  must  be  entered  within  thirty  days  of  the  expiration  of  the  penod 
of  two  years. 

Art.  31.  If  the  appellant  does  not  enter  his  appeal  within  ti^ 
period  Itud  down  in  Articles  2S  or  30,  it  shall  be  rejected  without 
discussion. 

Provided  that  he  can  show  that  he  was  prevented  from  so  doing  by 
loTce  majeure,  and  that  the  appeal  was  entered  within  sixty  days  aftar 
the  circumstances  which  prevented  him  entering  it  before  had  o 
to  operate,  the  Court  can,  after  hearing  the  respondent,  grant  n 
the  effect  of  the  above  provision. 

'.  32.     If  the  appeal  is  entered  in  time,  a  certified  copy  of  ^ 
of  appeal  is  forthwith  officially  transmitted  by  the  Court  tutl 

If,  in  addition  to  the  parties  who  are  before  the  CotnVl 
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e  are  other  parties  conceroed  who  are  entitled  to  appeal,  or  if  in 
i  case  referred  to  in  Article  29,  paragraph  3,  the  Government  who 
I  received  notice  of  an  appeal  haa  not  announced  its  decision,  the 
)frt  will  await  before  dealing  with  the  case  the  expiration  of  the 
d  laid  down  in  Articles  28  or  30. 
cr,  34.  The  procedure  before  the  International  Court  includes 
1  distinct  parts :  the  written  pleadings  and  oral  discussions. 

e  written  pleadings  consist  of  the  deposit  and  exchange  of  cases, 
bier-cases,  and,  if  necessary,  of  replies,  of  which  the  order  is  fixed 
e  Court,  as  also  the  periods  within  which  they  must  be  delivered. 
^  parties  annex  thereto  all  papers  and  documents  of  which  they 

i  lo  make  use. 

L  certified  copy  of  every  document  produced  by  one  party  must  be 
municated  to  the  other  party  through  the  medium  of  the  Court. 
IT.  35.     After  the  close  of  the  pleadings,  a  public  sitting  is  held  on 
by  fixed  by  the  Court. 

t  this  sitting  the  parties  state  their  view  of  the  case  both  as  to  the 
{and  as  to  the  facts. 

e  Court  may,  at  any  stage  of  the  proceedings,  suspend  spcechea 
sel,  either  at  the  request  of  one  of  the  parties,  or  on  their  own 
K,  in  order  that  supplementary  evidence  may  be  obtained. 
36.  The  International  Court  may  order  the  supplementary 
e  to  be  taken  either  In  the  manner  provided  by  Article  27,  or 
e  itself,  or  one  or  more  of  the  members  of  the  Court,  provided 
1  be  done  without  resort  to  compulsion  or  the  use  of 


s  are  to  be  taken  for  the  purpose  of  obtaining  evidence  by 
of  the  Court  outside  the  territory  where  it  is  sitting,  the  con- 
of  the  foreign  Government  must  be  obtained. 

The  parties  are  summoned  to  take  part  in  all  stages  of  the 
md  receive  certified  copies  of  the  Minutes. 
The  discussions  are  under  the  control  of  the  President  or 
in  case  they  are  absent  or  cannot  act,  of  the  semor 


w  Judge  appointed  by  a  belligerent  party  may  not  preside. 

39.     The  discussions  take  place  in  public,  subject  to  the  ri^t 

Government  who  is  a  party  to  the  case  to  demand  that  they  be 

in  private, 
linutes  are  taken  of  these  discussions  and  signed  by  the  President 

Repatrar,  and  these  Minutes  alone  have  an  authentic  charart«r. 
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Art.  40.  If  a  party  does  not  appear,  deepite  the  fact  that  be  tua 
been  duly  cited,  or  if  a  party  fails  to  comply  with  some  step  within 
the  period  fixed  by  the  Court,  the  case  proceeds  without  that  partj, 
and  the  Court  gives  judgment  in  accordance  with  the  material  at  iu 
disposal. 

Art.  41.  The  Court  officially  uotifies  to  the  parties  all  judgmeotj 
or  orders  made  in  their  abaenoe. 

Art.  42.  The  Court  takes  into  consideration  in  arriving  at  its  de- 
ci:«iou  all  the  facta,  evidence,  and  oral  statements. 

Akt.  43.  The  Court  considers  its  decision  in  private  and  the  pro- 
ceedings are  secret. 

All  questions  are  decided  by  a  majority  of  the  Judges  present.  If 
the  number  of  Judges  is  even  aad  equally  divided,  the  vot«  of  the  junior 
Judge  in  the  order  of  precedence  laid  down  in  Article  12,  paragraph  1, 
is  not  counted. 

Art.  44.  The  judgment  of  the  Court  must  give  the  re-asons  on 
which  it  is  based.  It  cootuns  the  names  of  the  Judges  taking  part  in 
it,  and  also  of  the  Assessors,  if  any;  it  is  signed  by  the  President  aad 
Registrar. 

Art.  45.  The  sentence  is  pronounced  in  public  sitting,  the  parti« 
concerned  being  present  or  duly  summoned  to  attend;  the  sentence  is 
officially  communicated  to  the  parties. 

When  this  communication  has  been  made,  the  Court  transmits  to 
the  National  PVize  Court  the  record  of  the  case,  together  with  copies 
of  the  various  decisions  arrived  at  and  of  the  Minutes  of  the  proceed- 
ings. 

Art.  46.    Each  party  pays  its  own  coats. 

The  party  against  whom  the  Court  decides  bears,  in  addition,  the 
coats  of  the  trial,  and  also  pays  1  per  cent,  of  the  value  of  the  subject- 
matter  of  the  case  as  a  contribution  to  the  general  expenses  of  ihc 
International  Court.  The  amount  of  these  payments  is  fixed  in  Ihf 
judgment  of  the  Court. 

If  the  appeal  is  brought  by  an  individual,  he  will  furnish  the  Inter- 
national Bureau  with  security  to  an  amount  fixed  by  the  Court,  fcr 
the  purpose  of  guaranteeing  eventual  fulfilment  of  the  two  obligalioM 
mentioned  in  the  preceding  paragraph.  The  Court  is  entitled  to  pMT,-t- 
pone  the  opening  of  the  proceedings  until  the  security  has  been  fur- 
nished. 

Art.  47.  The  general  expenses  of  the  International  Prise  Coutt 
are  borne  by  the  Contracting  Powers  in  proportion  to  their  share  ia 
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compositioQ  of  the  Court  as  laid  down  m  Article  15  and  is  the  an- 
!d  Table.    The  appointment  of  Deputy  Judgea  does  not  involve 

contribution. 

be  Administrative  Council  applies  to  the  Powers  for  the  funds 
lisite  for  the  working  of  the  Court. 

itT.  48.  When  the  Court  is  not  sitting,  the  duties  conferred  upon 
7  Article  32,  Article  34,  paragraphs  2  and  3,  Article  35,  paragraph 
id  Article  46,  paragraph  3,  are  discharged  by  a  delegation  of  three 
jes  appointed  by  the  Court.  This  delegation  decides  by  a  majority 
fotes. 
BT.  49.  The  Court  itself  draws  up  its  own  rules  of  procedure, 
;h  must  be  communicated  to  the  Contracting  Powers. 

will  meet  to  elaborate  these  rules  within  a  year  of  the  ratification 
le  present  Convention. 

RT.  50.  The  Court  may  propose  modifications  b  the  provisions 
the  present  Convention  concerning  procedure.  These  proposals 
communicated,  through  the  medium  of  the  Netherland  Govern- 

.,  to  the  Contracting  Powers,  which  will  consider  together  ae  to 
to  be  taken. 


Part  IV.     Fiivd  Provisions 

IT.  51.  The  present  Convention  does  not  apply  as  of  right  except 
1  the  beihgerent  Powers  are  all  parties  to  the  Convention. 
13  further  fully  understood  that  an  appeal  to  the  International 
!  Court  can  only  be  brought  by  a  Contracting  Power  or  the 
ijeet  or  citizen  of  a  Contracting  Power. 
1  the  cases  mentioned  in  Article  5,  the  appeal  is  only  admitted 
a  both  the  owner  and  the  person  entitled  to  rejiresent  him  are 
illy  Contracting  Powers  or  the  subjects  or  citizens  of  Contracting 

Articles  providing  for  ratification  follow.] 


CONVENTION     CONCERNING     THE      RIGHTS 
DUTIES  OF  NEUTRAL  POWERS  IN  NAVAL  WAH 

[Names  of  States.'] 

With  a  view  to  harmonizing  the  divergent  views  which,  in  the  evenl 
of  naval  war,  are  atill  held  on  the  rclatiooB  between  neutral  Powen 
and  belligerent  Powers,  and  to  anticipating  the  difficulties  to  vrhirh 
such  divergence  of  views  might  give  rise; 

Seeing  that,  even  if  it  is  not  possible  at  present  to  concert  measurs 
applicable  to  al!  circumstances  which  may  in  practice  occur,  il  ■ 
nevertheless  undeniably  advantageous  to  frame,  as  far  aa  poR-ii" 
rules  of  general  application  to  meet  the  case  where  war  has  unfurl , 
nat«ly  broken  out ; 

Seeing  that,  in  cases  not  covered  by  the  present  Convention,  it  i> 
expedient  to  take  into  consideration  the  general  principles  of  the  Itf 
of  nations ; 

Seeing  that  it  is  desirable  that  the  Powers  should  issue  detail 
enactments  to  regulate  the  results  of  the  attitude  of  neutrality  wbs 
adopted  by  them ;  | 

Seeing  that  it  h,  for  neutral  Powers,  an  admitted  duty  to  ^ply  tto 
rules  impartially  to  the  several  belligerents; 

Seeing  that,  in  conformity  with  these  ideas,  these  rules  should 
in  principle,  be  altered,  in  the  course  of  the  war,  by  a  neutral 
except  in  a  case  where  experience  has  shown  the  necesmty  for 
change  for  the  protection  of  the  rights  of  that  Power; 

Have  agreed  to  observe  the  following  common  rules,  which 
however  modify  provisions  laid  down  in  existing  gem 
have  appointed  as  their  Plenipotentiaries,  namely: 

[Names  of  Plenipotentiaries.] 

'  For  names  of  States  see  Appendix  IV,  p.  389. 
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Who,  after  hancg  deposited  their  fuJl  powers,  found  in  good  and 
due  form,  have  agreed  upon  the  following  provisions: 

Articlk  1.  BeUigerents  are  bound  to  respect  the  sovereign  rights  of 
neutral  Powers  and  to  abstain,  in  neutral  territory  or  neutral  watcrai 
Crom  any  act  which  would,  if  knowingly  permitted  by  any  Power,  con- 
Btttute  a  violation  of  neutrahty. 

Abt.  2.  Any  act  of  hostihty,  including  capture  and  the  exemse  of 
the  right  of  search,  committed  by  bethgerent  war-ahips  in  the  terri- 
torial waters  of  a  neutral  Power,  constitutes  a  violation  of  neutrahty 
and  b  strictly  forbidden. 

Akt.  3.  When  a  ship  has  been  captured  in  the  territorial  waters  ^l\t^ 
of  a  neutral  Power,  this  Power  must  employ,  if  the  prize  is  still  within  C-(k^ 
its  jurisdiction,  the  means  at  its  disposal  to  release  the  prize  with  its 
cfficers  and  crew,  and  to  intern  the  prize  crew. 

If  the  prize  is  not  in  the  jurisdiction  of  the  neutral  Power,  the  cap- 
tor Government,  on  the  demand  of  that  Power,  must  hberate  the  prize 
with  its  officers  and  crew. 

Art.  4.  A  Prize  Court  cannot  be  set  up  by  a  belligerent  on  neu- 
tral territory  or  on  a  vessel  in  neutral  waters. 

Art.  5.  Belligerenta  are  forbidden  to  use  neutral  porta  and  watera 
as  a  base  of  naval  operations  agwnst  their  adversaries,  and  in  par- 
ticular to  erect  wireless  telegraphy  stations  or  any  apparatus  tor 
the  purpose  of  communicating  with  the  belligerent  forces  on  land  or 
sea. 

Art,  6.  The  supply,  in  any  manner,  directly  or  indirectly,  by  a 
neutral  Power  to  a  belligerent  Power,  of  war-ships,  ammunition,  or 
war  material  of  any  kind  whatever,  is  forbidden. 

.\rt.  7.  A  neutral  Power  ia  not  bound  to  prevent  the  export  or 
transit,  for  the  use  of  either  belligerent,  of  arms,  ammunitions,  or,  in 
general,  of  anything  which  could  be  of  use  to  an  army  or  fleet. 

Art.  8.  A  neutral  Government  is  bound  to  emjjloy  the  means  at 
tt«  disposal  to  prevent  the  fitting  out  or  arming  of  any  vessel  within 
it«  jurisdiction  which  it  has  reason  to  believe  is  intended  to  cruise,  or 
e^^age  in  hostile  operations,  against  a  Power  with  which  that  Govem- 
ment  ia  at  peace.  It  is  also  bound  to  display  the  same  vigilance  to 
prevent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
*nii«e,  or  engage  in  hostile  operations,  which  had  been  adapted  entirely 
OF  pu'tly  within  the  said  jurisdiction  for  use  in  war. 

Art.  9.  A  neutral  Power  must  apply  impartially  to  the  two 
wiligerents  the  conditions,  restrictions,  or  prohibitions  made  by  it  in 


regard  to  the  admiBeion  into  its  ports,  roadsteads,  or  territorial  wat>-rv 
of  belligerent  war-shipa  or  of  thdr  prizes. 

NeverthelesB,  a  neutral  Power  may  forbid  a  belligerent  vessel  whiA 
baa  failed  to  conform  to  the  orders  and  regulations  made  by  it,  or 
which  has  violated  neutrality,  to  enter  its  ports  or  roadst«ada. 

Aht.  10.  The  neutrality  of  a  Power  is  not  affected  by  the  men 
passage  through  its  territorial  waters  of  war-ships  or  prizes  belon^ng 
to  belligerents. 

Art.  11.  A  neutral  Power  may  allow  belligerent  war-shipa  to  em- 
ploy its  licensed  pilots. 

Art.  12.  In  the  abaence  of  special  provisions  to  the  contrary  in  the 
legislation  of  a  neutral  Power,  belligerent  war-ahips  are  not  permitt.-^ 
to  remain  in  the  ports,  roadsteads,  or  territorial  waters  of  the  t^i 
Power  for  more  than  twenty-four  hours,  except  in  the  cases  covered  !■ 
the  present  Convention. 

Art.  13.     If  a  Power  which  has  been  informed  of  the  outbreak 
hostilities  learns  that  a  belligerent  war-ship  is  in  one  of  its  porl'  : ' 
roadsteads,  or  in  its  territorial  waters,  it  must  notify  the  said  ship  lo 
depart  within  twenty-four  hours  or  within  the  time  pr^cribt 
local  regulations. 

Art.  14.     A  belligerent  war-ship  may  not  prolong  its  stay  in  a  ■ 
tral  port  beyond  the  permissible  time  exra-pt  on  account  of  d 
or  stress  of  weather.     It  must  depart  aa  soon  as  the  cause  of  thed) 
is  at  an  end. 

The  regulations  as  to  the  question  of  the  length  of  time  which  tl 
vessels  may  remain  in  neutral  ports,  roadsteads,  or  waters,  do  Dct^ 
ply  to  war-shipa  devoted  exclusively  to  religious,  scientific,  or  pi 
thropic  purposes. 

Art.  15.     In  the  absence  of  apecial  provisions  to  the  contrary  in  4 
legislation  of  a  neutral  Power,  the  maximum  number  of  i 
belonging  to  a  belligerent  which  may  be  in  one  of  the  porta  o 
steads  of  that  Power  simultaneously  shall  be  three. 

Art.  16.     When  war-shipa  belonging  to  both  belligerents  are  fi 
ent  simultaneously  in  a  neutral  port  or  r<iadst«ad,  a  period  of  ■ 
less  than  twenty-four  hours  must  elapse  between  the  ilepartur 
ship  belonging  to  one  belligerent  and  the  departure  of  the  ship  brid 
ing  to  the  other. 

The  order  of  departure  is  determined  by  the  order  of  arrival,  ii 
the  ship  which  arrived  first  is  so  circumstanced  that  an  extension  rfi^ 
Btay  is  permissible. 
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A  belligerent  war-ehip  may  not  leave  a  neutral  port  or  roadstead 
until  twenty-four  hours  after  the  departure  of  a  mcrchant-ahip  fl>ing 
the  flag  of  its  adverBary. 

Abt.  17.     In  neutral  porU  and  roadsteads  belligerent  war-ships 

may  only  cany  out  such  repairs  aa  are  absolutely  necessary  to  render 

them  eeaworthy,  and  may  not  add  in  any  manner  whatsoever  to  their 

'  fighting  force.     The  local  authorities  of  the  neutral  Power  shall  decide 

.   what  repairs  are  necessary,  and  these  must  be  carried  out  with  the 

least  possible  delay. 

Art.  is.  Belligerent  war-ships  may  not  make  use  of  neutral  ports, 
roadsteads,  or  territorial  waters  for  replenishing  or  increasing  their 
BUpphes  of  war  material  or  their  annament,  or  Cor  completing  their 

Art.  19.  Belligerent  war-ships  may  only  revictual  in  neutral  ports 
or  roadsteads  to  bring  up  their  supplies  to  the  peace  standard. 
~  Similarly  the«  vesseb  may  only  ship  sufficient  fuel  to  enable  them 
D  reach  the  nearest  port  in  their  own  country.  They  may,  on  the 
other  hand,  fill  up  their  bunkers  built  to  carry  fuel,  when  in  neutral 
louDtries  which  have  adopted  this  method  of  determining  the  amount 
tf  fuel  to  be  supplied. 

If,  in  acoordance  with  the  law  of  the  neutral  Power,  the  ships  are 
hot  supplied  with   coal  within  twenty-four  hours  of   their  arrival, 

!  pennissible  duration  of  their  stay  is  extended  by  twenty-four 

ITS. 

1  Art.  20.     BelUgerent  war-ships  which  have  shipped  fuel  in  a  port 
Pelon^ng  to  a  neutral  Power  may  not  within  the  succeeding  throe 
lonths  replenish  their  supply  in  a  pori.  of  the  sarae  Power. 
I  Aar.  21.     A  prize  may  only  be  brought  into  a  neutral  port  on  ac- 
int  of  unseaworthiness,  stress  of  weather,  or  want  of  fuel  or  pro- 

I  It  must  leave  as  soon  as  the  circumstances  which  justified  its  entry 
e  st  an  end.  If  it  does  not,  the  neutral  Power  must  order  it  to  leave 
t  once;  should  it  fail  to  obey,  the  neutral  Power  must  employ  the 
a  at  its  disposal  to  release  it  witL  its  officers  and  crew  and  to  in- 
1  the  prize  crew. 

■  Art.  22.  A  neutral  Power  must,  similarly,  release  a  prize  brought 
UM  one  of  its  ports  under  circumstances  other  than  those  referred  to 
J,  Article  21. 

1  AitT.  23.  A  neutral  Power  may  allow  prizes  to  enter  its  ports  and 
I  adateads,  whether  or  not  under  convoy,  when  they  are  brought  there 


t 
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to  be  aequestrsled  pending  the  decision  of  a  Prise  Court.     It  may 
have  the  prize  taken  to  another  of  its  ports. 

If  the  prize  ia  convoyed  by  a  war-ahip,  the  priie  crew  may  go  m 
board  the  convoying  ship. 

If  the  prize  b  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Abt.  24.  If,  notwithstanding  the  notification  of  the  neutral  Power, 
a  belligerent  ship  of  war  does  not  leave  a  port  where  it  is  not  entitled 
to  remain,  the  neutral  Power  is  entitled  to  take  such  measures  at  i 
conaideis  necessary  to  render  the  ship  incapable  of  taking  the  sea  div-i 
ing  the  war,  and  the  commanding  officer  of  the  ship  must  facilitate 
execution  of  such  measures. 

When  a  belligerent  ship  is  detained  by  a  neutral  Power,  the 
and  crew  are  likewise  detained. 

The  officers  and  crew  thus  detained  may  be  left  in  the  ship  or  kepi 
either  on  another  vessel  or  on  land,  and  may  be  subjected  to  the 
ures  of  restriction  which  it  may  appear  necessary  to  impose  iip<^: 
them.  A  sufGcient  number  of  meu  for  looking  after  the  vessel  mu-^' 
however,  be  always  left  on  board. 

The  officers  may  be  left  at  liberty  on  giving  their  word  not  to  qiU 
the  neutral  temtory  without  permission. 

Art.  25.  A  neutral  Power  is  bound  to  exercise  siich  surveillMia 
as  the  means  at  its  disposal  allow  to  prevent  any  violation  of  the  pi" 
visions  of  the  above  Articles  occurring  in  its  ports  or  roadsteads  ot  it 
its  waters. 

Art.  26.    The  exercise  by  a  neutral  Power  of  the  rights  laid  down  ■ 
the  present  Convention  can  under  no  circumstances  be  considered! 
an  unfriendly  act  by  one  or  other  belligerent  who  has  accepted 
Article  relating  thereto. 

Art.  27.     The  Contracting  Powers  shall  communicate  to  each 
in  due  course  all  laws,  ordinances,  and  other  enactments  n 
in  their  respective  countries  the  status  of  belligerent  war-ships 
porte  and  waters,  by  means  of  a  communication  addressed 
Government  of  the  Netherlands  and  forwarded  immediately  by 
Government  to  the  other  Contracting  Powers. 

Art.  28.     The  provisions  of  the  present  Convention  do  not 
except  to  the  Contracting  Powers,  and  then  only  if  all  the 
are  parties  to  the  Convention, 

[Articles  providing  for  ratification  follow.] 
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pieaervation  by  the  United  States.] 
Resolved  (tvxi-tkirds  of  the  SenaioTs  present  concurring  [herein),  TTiafc 
the  Senate  advise  and  conaeot  to  the  adherence  o(  the  United  States 
to  a  convention  adopted  by  the  Second  International  Peace  Confer- 
ence held  at  The  Hague  from  June  15  to  October  18,  1907,  concerning 
the  rights  and  duties  of  neutral  powers  in  naval  war,  reserving  and 
excluding,  however,  Article  23  thereof,  which  is  in  the  following  words: 

A  neutral  power  maj  allow  prizes  to  ent«r  its  porta  and  roadsteads 
whether  or  not  under  convoy,  when  they  are  brought  there  to  be  sequea- 
Irated  pending  the  decision  oE  a  prize  court.  It  may  have  the  prize  taken 
to  another  of  its  ports. 

If  the  prize  is  convoyed  by  a  war-ship,  the  prize  crew  may  go  on  board 
yie  convoying  ship. 

If  the  prize  is  not  under  convoy,  the  prize  crew  are  left  at  liberty. 

Resolved,  Jvriher,  That  the  United  States  adheres  to  this  convention 
with  the  understanding  that  the  last  clause  of  Article  3  implies  the 
duty  of  a  neutral  power  to  make  the  demand  therein  mentioned  for 
the  return  of  a  ship  captured  within  the  neutral  jurisdiction  and  no 
k>n£er  within  that  jurisdiction. 


'i 
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DECLARATION  OF  LONDON 


DKCUUUTION  CONCERNINO  THE  LAWS  OV  NAVAL  WAB 

Hia  Majesty  the  German  Emperor,  King  of  PrusBia;  the  PreaiilEnt 
of  the  United  Stales  of  America;  His  Majesty  the  Emperor  of  Austtii. 
King  of  Bohemia,  Ac,  and  Apostolic  King  of  Hungary;  His  MajcMT 
the  King  of  Sptun;  the  President  of  the  French  Republic;  His  Hajo^ 
the  King  of  the  United  Kingviom  of  Great  Britain  and  Ireland  and  d 
the  British  Dominion  beyond  the  Seas,  Emperor  of  India;  His 
esty  the  King  of  Italy;  His  Majesty  the  Emperor  of  Japan;  Her 
esty  the  Queen  of  the  Netherlands ;  His  Majesty  the  Emperor  of 
the  Russias; 

ConMdering  the  invitation  which  the  British  Government  has  p-m 
to  various  Powers  to  meet  in  conference  in  order  to  detennine  W- 
^  gether  as  to  what  are  the  generally  recognised  rules  of  interoatJmil 
law  within  the  meaning  of  Article  7  of  the  Convention  of  IStl 
October,  1907,  relative  to  the  establishment  of  an  iDtemationol  Pn> 
Court; 

Recognizing  all  the  advantages  which,  in  the  unfortunate  event  d 
a  naval  war  an  agreement  as  to  said  rules  would  present,  both  u  l^ 
gards  peaceful  commerce,  and  as  regards  the  belligerents  and  tbtf 
diplomatic  relations  with  neutral  Governments; 

Considering  that  the  general  principles  of  international  law  it 
often  in  their  practical  application  the  subject  of  divergent  p» 
cedure; 

Animated  by  the  desire  to  insure  henceforward  a  greater  mesnix 
of  uniformity  in  this  respect ; 

Hoping  that  a  work  so  important  to  the  common  welfare  wiD  at* 
with  general  approval; 
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Have  appointed  as  their  Plenipotentiaries,  that  is  to  gay: 
pjames  of  Plenipotentiaries.] 

Who,  after  having  conununicated  their  full  powers,  found  ii 
due  form,  have  agreed  to  make  the  present  Declaration: 


The  Signatory  Powers  are  agreed  that  the  rules  contained  in  the  I 
mowing  chapters  correspond  in  aubatajice  with  the  generally  rect^- ' 
i  principles  of  international  law. 

Chaftxb  I.     Blockade  in  Time  of  War 

Abticle  1.     A  blockade  must  be  limited  to  the  ports  and  oamSU 
toaging  to,  or  occupied  by,  the  enemy. 

In  accordance  with  the   Declaration  of  Paria,   IS50,  a 
;,  in  order  to  be  binding,  must  be  effective — that  is  to  say,  it 
t  be  iPMntained  by  a  force  sufficient  really  to  prevent  aco^  to 
I  coemy  coast. 

lBT.  3.    The  question  whether  a  blodcade  is  effective  is  a  queitioo 
fact. 

\4.    A  blockade  is  not  regarded  as  raised  if  by  bad  westber 
i  Uo^aifiiig  f  oroea  are  temporarily  flrrven  off. 
'  a.  6,    A  Uoekade  mtM  be  ^ii^ed  inqMrttaOy  to  the  iU|»  of  all 

r  of  a  bloekaAng  force  nay  gnoC  to  s 
1  to  eater,  aod  anbeeqiKntly  to  leav^  a  ***fVilrJ 

iar.  7.    In  arcaBoataares  of  dntieaa,  aAaamiedp^  by  an  amlkot- 
flf  Ae  Mocfcatfaig  fanes,  a  neutral  rtrnd  may  enter  a  plaa  onder 
leare  it,  pRivided  that  ^e  haa  neitfaer 
argo. 
.  &.    A  blKfcad^  in  order  to  be  bin&BC  flMM  be  (fadMd  ■ 
nrdanoe  with  Artide  9,  aad  notified  in  neeonlaaae  wilk  Aitklts 


I)  Tte  dale  wfan  the  Mocknde  be^n. 

S)  Ite gnV^tk^llHila (< the eoMt UoefcMled. 

I)  Ttedc^WbedhMcdloMntmJ  wwlifardq 
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Abt.  10.  If  the  blockading  Power,  or  the  naval  authorities  act- 
ing in  its  name,  do  not  estabUsh  the  blockade  in  conformity  wiUi  tin 
provisions,  which,  in  aecordnnce  with  Article  9  (1)  and  (2),  i 
be  inserted  in  the  declaration  of  blockade,  the  declaration  is  void, 
and  a  new  declaration  is  necessary  in  order  to  make  the  blockade 
operative. 

Art.  11.    A  declaration  of  blockade  is  notified — 

(1)  To  the  neutral  Powers,  by  the  blockading  Power  by  means  dtl 
commuoication  addressed  to  the  Governments  themselves,  i 
Representatives  accredited  to  it. 

(2)  To  the  local  authorities,  by  the  officer  commaoding  the  block- 
ading force.  These  authorities  will,  on  their  part,  inform,  as  soon  M 
possible,  the  foreign  consuls  who  exercise  their  functions  in  the  port 
or  oo  the  coast  blockaded. 

Art.  12.  The  rules  relative  to  the  declaration  and  to  the  notificft- 
tioD  of  blockade  are  applicable  in  the  case  in  which  the  blockade  maj 
have  been  extended,  or  may  have  been  reestablished  after  having 
been  raised. 

Aht.  13.    The  voluntary  rmging  of  a  blockade,  as  also  any  limiU- 
tion  which  may  be  introduced,  must  be  notified  in 
scribed  by  Article  11. 

Art.  14.  The  liability  of  a  neutral  vessel  to  capture  for  breach  al 
blockade  is  contingent  on  her  knowledge,  actual  or  presumptive,  of 
the  blockade. 

Art.  15.  Faihng  proof  to  the  contrary,  knowledge  of  the  blockade 
is  presumed  if  the  vessel  left  a  neutral  port  subsequently  to  the  notifi- 
cation of  the  blockade  made  in  sufficient  time  to  the  Power  to  wlu«b 
such  port  belongs. 

Art.  16.  If  a  vessel  which  approaches  a  blockaded  port  does  a 
know,  or  cannot  be  presumed  to  know,  of  the  blockade,  the  notitication 
must  be  made  to  the  vessel  itself  by  an  officer  of  one  of  the  ships  of 
the  blockading  force.  This  notification  must  be  entered  in  the  diip's 
log  book,  with  entry  of  the  day  and  hour,  as  also  of  the  geogr^hical 
poffltion  of  the  vessel  at  the  time. 

A  neutral  vessel  which  leaves  a  blockaded  port  must  be  allowtd 
to  pass  free,  if  through  the  negbgence  of  the  officer  commanding  the 
blockading  force,  no  declaration  of  blockade  has  been  notified  to  the  j 
local  authorities,  or,  if  in  the  declaration,  as  notified,  no  delay  h^J 
been  indicated. 

Abt.  17.     The  seizure  of  neutral  vessels  for  violation  of  block! 
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may  be  mode  only  within  the  radius  of  action  of  the  ahips  of  war  as- 
signed to  maintain  an  effective  blockade. 

^LAbt.  18.    The  blockading  forces  must  not  bar  access  to  the  ports 

^K  to  the  coaate  of  neutrals. 

^PAbt.  19.  Whatever  may  be  the  ulterior  destination  of  the  ship  or  \ 
of  ber  cargo,  the  evidence  of  violation  of  blockade  is  not  sufiiciently  i 
conclusive  to  authorize  the  seizure  of  the  ship  if  she  is  at  the  time  ' 
bound  toward  an  unblockadcd  port.  ' 

Aht.  20.  A  vessel  which  in  violation  of  blockade  has  left  a  block- 
aded port  or  bss  attempted  to  enter  the  port  is  hable  to  capture  so 
long  as  she  is  pursued  by  a  ship  of  the  blockading  force.  If  the  pur- 
suit is  abandoned,  or  if  the  blockade  is  raised,  her  capture  can  no 
longer  be  effected. 

Art.  21.  A  vessel  found  guilty  of  breach  of  blockade  is  liable  to 
condemnation.  The  cargo  Js  also  liable  to  condemnation,  unless  it  is 
proved  that  at  the  time  the  goods  were  shipped  the  shipper  neither 
knew  Dor  could  have  known  of  the  intention  to  violate  the  blockade. 


Chapteh  II.     Contraband  of  War 

The  following  articles  and  materials  are,  without  notice, 
i  as  contraband,  under  the  name  of  absolute  contraband: 
,  Arms  of  all  kinds,  including  arms  for  sporting  purposes,  and 
r  unassembled  distinctive  parts. 

.  Projectiles,  charges,  and  cartridges  of  all  kinds,  and  their  unas- 
4»led  distinctive  parts. 

.  Powder  and  exploMves  specially  adapted  for  use  in  war.  ~ 

L  Gun  carriages,  cussons,  limbers,  mihtary  wagons,  field  forges, 
l  their  unassembled  distinctive  parts. 

^  Clothing  and  equipment  of  a  distinctively  military  character,       J_- 
.  All  kinds  ot  harness  of  a  distmctively  military  character. 
',  Saddle,  draught,  and  pack  animals  suitable  for  use  in  war. 
.  Articles  of  camp  equipment  and  their  unassembled  distinctive 

I  Armor  plates. 

.  War-ehipa  and  boats  and  their  unassembled  parts  specially  dis- 
Mive  as  only  suitable  for  use  in  a  ves.sel  of  war. 

.  Implements  and  apparatus  made  exclusively  for  the  manufac- 
|B  of  munitions  of  war,  for  the  manufacture  or  repair  of  arms  or  of 
y  material,  for  use  on  land  and  sea. 
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Abt.  23.  Articles  and  materials  which  are  exclusively  used  for 
war  may  be  added  to  the  list  of  absolute  contraband  by  means  of  a 
notified  declaration. 

The  Dotification  is  addressed  to  the  Governments  of  other  Powhs 
or  to  their  Representatives  accredited  to  the  Power  which  makes  the 
declaration.  A  notification  made  after  the  opening  of  boBtilitka  ii 
addressed  only  to  the  neutral  Powers, 

I      Abt.  24.    The  following^  articles  and  materials,  susceptible  of  use  in  1 

Iwar  as  well  as  for  purposes  of  peace,  are  without  notice  rE^garded  u  \ 

Wntraband  of  war,  under  the  name  of  conditional  contraband:  L 

(l)_Food.  II 

(2)  Forage  and  grain  suitable  for  feeding  animals. 

(3)  Clothing  and  fabrics  for  clothing,  boots  and  shoes,  suitable  (gt 
military  use. 

(4)  Gold  and  silver  in  coin  or  bullion ;  paper  money. 

(5)  Vehicles  of  all  kinds  available  for  use  in  war,  and  their  uiut- 
sembled  parts, 

(6)  Vessels,  craft,  and  boats  of  all  kinds,  floating  docks,  parts  of 
docks  as  also  their  tmasaembled  parts. 

(7)  Fixed  railway  material  and  rolling  stock,  and  material  for  tek- 
graphs,  radiotelegraphs  and  telephones. 

(8)  Balloons  and  flying  machines  and  their  unassembled  distinctm 
parts  as  also  their  accessories,  articles  and  materials  t^tinctive  M 
intended  tor  use  in  connection  with  balloons  or  Bying  machines. 

(9)  Fuel;  lubricants. 

(10)  Powder  and  explosives  which  are  not  specially  adapted  for' 
in  war. 

(11)  Barbed  wire  as  also  the  implements  for  placing  and  cul 
the  same. 

(12)  Horseshoes  and  horseshoeing  materials. 

(13)  Harness  and  saddlery  material. 

(14)  Binocular  glasses,  telescopes,  chronometers,  and  all  kinds  rf 
nautical  instruments. 

I       Abt.  25.     Articles  and  materials  susceptible  of  use  in  war  as  vtU 
as  for  purposes  of  peace,  and  other  than  those  enumerated 
22  and  24,  may  be  added  to  the  list  of  conditional  contraband 
means  of  a  declaration  which  must  be  notified  in  the  manner  provi/ 
for  in  the  second  paragraph  of  Article  23. 

AeT-  26,     If  aPowerwaives,so  faraeitisconcemed,  theri^ttowl 
fd  aa  contraband  of  war  articles  and  materials  which  are  compriad 
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in  aoy  of  the  classes  enumerated  in  Articles  22  and  24,  it  iihall  itiftko 
known  its  intention  by  a  declaralioa  notitied  in  the  innnnnr  jirovidtM] 
[or  in  the  second  paragraph  of  Article  23. 

Art.  27.  Articles  and  materials,  whith  an  not  muH^^jHiblo  of  lum 
in  war,  are  not  to  be  declared  contraband  of  war. 

Abt.  28.  The  following  articles  are  not  to  b(i  dcirlnrod  rontrabantl 
Df  war: 

(1)  Raw  cotton,  wool,  ralk,  jute,  fiax,  bemp,  and  other  nw  iuat«rialt 
3f  the  textile  industries,  and  also  yams  oi  tfas  how. 

(2)  Nuts  and  oil  seeds;  CQpn.  i     j 
<3)  Rubber,  reans,  gums  and  lacs;  hopi,             M.C  IrM  ' 

(4)  flaw  hides,  horns,  bonai  and  ivory.  '-...^  XrUA. 

(5)  Natural  and  artificial  maouns,  '"*«*«£  tiitntm  lod  pbd^ 
abates  for  agricultural  purpows. 

(6)  MetaUicores. 

(7}  Earths,  days,  Erne,  dialk,  rtone,  iu 
uid  tiles. 

(8)  Chinswaro  and  gbsi. 
I^CO)  P^wraadmatcfialipfqMfedleriCta 

10)  Btmp,  pMi  and  colan^  iMhi&v  mHOm  ttOadnty  t 
tdatbBK,  — d  TsraiAw. 


'i:^: 
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Akt.  30.     Absolute  contraband  is  liable  to  capture  If  it 
be  destined  to  territory  belonging  to  or  occupied  by  the  enemy,  or  U 
the  armed  forces  of  the  eoemy.     It  is  immaterial  whether  the  c&rriaeecT 
.-\tbe  goods  is  direct  or  entailB  either  transhipment  or  transport 
/'/  land. 

'  Aht.  31.     Proof  of  the  destination  specified  in  Article  30  is  com- 

plete in  the  following  cases: 

(1)  When  the  goods  are  documented  to  be  discharged  in  a  port  of 
the  enemy,  or  to  be  delivered  to  his  armed  forces. 

(2)  When  the  vessel  is  to  call  at  enemy  ports  only,  or  when  she  is  t 
touch  at  a  port  of  the  enemy  or  to  join  his  armed  forces,  before  arrii 
ing  at  the  oeutral  port  tor  which  the  goods  are  documented. 

Art.  32.    The  ship's  papers  are  complete  proof  of  the  voyage  of. 

vessel  transporting  absolute  contraband,  unless  the  vessel  is  ewvoo- 

tered  having  manifestly  deviated  from  the  route  which  she  ou^l  to 

follow  according  to  the  ship's  papers  and  being  unable  to  justify  by 

,  sufBcient  reason  such  deviation. 

/  Aht.  33.  Conditional  contraband  is  liable  to  capture  if  it  is  show 
'  that  it  is  destined  for  the  use  of  the  armed  forces  or  of  a  govemmwl 
department  of  the  enemy  State,  unless  in  this  latter  case  the  cirruffl- 
stances  show  that  the  articles  cannot  in  fact  be  used  for  the  purpca* 
of  the  war  in  progress.  This  latter  exception  does  not  apply  W. 
consignment  coming  under  Article  24  (4). 

Art.  34.    There  is  presumption  of  the  destination  referred  t«| 
Article  33  if  the  consignment  is  addressed  to  enemy  authorities,  ccj 
a  merchant,  established  in  the  enemy  country,  and  when  it 
known  that  this  merchant  supplies  articles  and  material  of  tlua 
to  the  enemy.     The  presumption  is  the  same  if  the 
destined  to  a  fortified  place  of  the  enemy,  or  to  another  place 
as  a  base  for  the  armed  forces  of  the  enemy;  this  presumption, 
ever,  does  not  apply  to  the  merchant-veasel  herself  bound  for 
I  these  places  and  of  which  vessel  it  is  sought  to  show  the  c«nt 

■  character. 

B  Filing  the  above  presumptions,  the  destination  is  presumed  i 

H  The  presumptions  laid  down  in  this  Article  admit  proof  to 

I  trary. 

I  ■'  Art.  35.     Conditional  contraband  is  not  tiable  to  capture, 

■^  when  on  board  a  vessel  bouod  tor  territory  belonging  to  or 

^t  '  by  the  enemy,  or  for  the  armed  forces  of  the  enemy,  and  when 

^^P  ^Dot  to  be  discharged  at  an  intervening  neutral  port. 
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a  Aip'a  popen  are  toadnmn  proof  both  of  tbe  voyap  of  tbe 
_  1  as  abo  of  tbe  port  ot  dbelmge  of  tbe  gooda,  u 
ifl  encountered  hsTing  wmaiteBtIf  deviated  from  tbe  route  wfakfa  ike 
ought  to  foUow  auwiCiig  to  tbe  dap's  p«pen  oad  being  tmaUe  to 
justify  by  a  ~ 

Art.  36.    NotwitbatMiAqt  dK  pnnima  o<  Aftide  35,  if  tl«  b 
tory  of  the  a 
capture  if  it  ie  ^ 
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Aht,  44.  A  vessel  stopped  because  carrying  contraband,  and  not 
liable  to  condemnation  on  account  of  the  proportion  of  contraband, 
may,  according  to  circumstances,  be  allowed  to  continue  her  voyage 
if  the  master  is  ready  to  deliver  the  contraband  to  the  belligerent  ship. 

The  delivery  of  the  contraband  b  to  be  entered  by  the  eaptor  on 
the  log  book  of  the  vessel  stopped  and  the  master  of  the  vessel  mual 
furnish  the  captor  duly  certified  copies  of  all  relevant  papers. 

Tlie  captor  is  at  hberty  to  destroy  the  contraband  which  is  thus 
dehvered  to  him. 


Chapter  III.     Unneutral  Sendee 

Art.  45.  A  neutral  vessel  ia  liable  to  be  condemned  and,  in  a  geo- 
eral  way,  is  liable  to  the  same  treatment  which  a  neutral  vessel  would 
undergo  when  habk  to  condemnation  on  account  of  contraband  of  war: 

(1)  If  she  is  making  a  voyage  specially  with  a  view  to  the  transport 
of  individual  passengers  who  are  embodied  in  the  armed  force  of  the 
enemy,  or  with  a  view  to  the  transmission  of  information  in  the  in- 
terest of  the  enemy. 

(2)  If,  with  the  knowledge  of  the  owner,  of  the  one  who  charters 
the  vessel  entire,  or  of  the  master,  she  is  transporting  a  military  de- 
tachment of  the  enemy,  or  one  or  more  persons  who,  during  the  vov- 
age,  lend  direct  assistance  to  the  operations  of  the  enemy. 

In  the  cases  specified  in  the  preceding  paragraphs  (1)  and  (2),  good) 
belonging  to  the  owner  of  the  vessel  are  likewise  liable  to  condenuu- 

The  provisions  of  the  present  Article  do  not  apply  if  when  the  vessel 
is  encountered  at  sea  she  is  unaware  of  the  opening  of  hostilities,  or  if 
the  master,  after  becoming  aware  of  the  opening  of  hostilities,  has  DOt 
been  able  to  disembark  the  passengers.  The  vessel  is  deemed  to  knov 
of  the  state  of  war  if  she  left  an  enemy  port  after  the  opening  of  bo>- 
tilities,  or  a  neutral  port  after  there  had  been  made  in  sufficient  tintf 
a  notification  of  the  opening  of  hostilities  to  the  Power  to  which  sucfa 
port  belongs. 

Art.  46.  A  neutral  vessel  ia  hahle  to  be  condemned  and,  in  a  gCD- 
eral  way,  is  liable  to  the  same  treatment  which  she  would  undeigo  3 
she  were  a  merchants  vessel  of  the  enemy: — 

(1)  If  she  takes  a  direct  part  in  the  hostihttea, 

(2)  If  she  is  under  the  orders  or  under  the  control  of  an  agent  placwl 
on  board  by  the  enemy  Government. 
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m(^)  If  she  ia  chartered  entire  by  the  enemy  Government, 
p  (4)  If  she  is  at  the  time  and  exoluaively  either  devoted  to  the  troii^ 
■port  of  enemy  troops  or  to  the  transmiBsion  of  information  in  tbo  In- 
terest of  the  enemy. 

In  the  cases  specified  in  the  present  Article,  the  goods  belonging  to 
the  owner  of  the  vessel  are  hkewise  liable  to  condemnation. 

Art.  47.  Any  individual  embodied  in  the  armed  force  of  the  enemy 
and  who  ia  found  on  board  a  neutral  merchant-vessel,  may  be  made 
a  prisoner  of  war,  even  though  there  be  no  ground  for  the  capture  of  the 
vessel. 

Chapter  IV.     Degtrvdum  of  Neviral  Pritea 

Art,  48.  A  captured  neutral  vessel  ia  not  to  be  destroyed  by  the 
captor,  but  must  be  taken  into  such  port  as  is  proper  in  order  to  de- 
termine there  the  rights  as  regards  the  validity  of  the  capture. 

Art.  49,  As  an  exception,  a  neutral  vessel  captured  by  a  belliger- 
ent ship,  and  which  would  be  liable  to  condemnation,  may  be  de- 
stroyed if  the  observance  of  Article  48  would  involve  danger  to  the 
ship  of  war  or  to  the  success  of  the  operations  in  which  she  is  at  the 
time  engaged, 

A«T.  50.  Before  the  destruction  the  persons  on  board  muut  be 
placed  in  safety,  and  all  the  ship's  papers  and  other  documents  whirb 
those  interested  con«der  relevant  for  the  decision  as  to  the  validity 
of  the  capture  must  be  taken  on  board  the  ship  of  war. 

Art,  51.  A  captor  who  has  destroyed  a  neutral  venel  most,  a«  a 
condition  precedent  to  any  derision  upon  the  validity  of  the  capture, 
establish  in  fact  that  be  only  acted  in  the  face  of  an  exeeptional  oeces- 
gity  such  as  ia  contemplated  in  Article  49.  Failing  to  do  tiui,  be  raoat 
compensate  the  parties  interested  without  examination  as  to  wfaetfaer 
or  not  the  capture  was  valid. 

Art.  52.  If  the  capture  of  a  neutral  vewel,  of  whkh  the  dCTtfoctJoo 
^■B  been  justified,  is  subsequently  held  to  be  invalid,  tke  editor  dmI 
■nirr"~"*''  those  interested,  in  place  of  the  iwtitiitioa  to  irivdi  th^ 
■uuld  have  been  entitled. 

1  Art.  53.  If  neutral  goods  which  were  not  BiUe  to  rnndewMlipi 
Iiave  been  destrajed  whh  the  veasel,  the  owner  of  neb  gooda  ■  «■• 
titled  to  PCHnpemation. 

Art.  51.  Hie  captor  has  the  r^tt  to  teqnire  tlw  poing  op  <<  v 
to  proceed  to  dntrajr,  goodi  liable  to  eoadeaaa&m  §amd  <m  bond  » 
venel  wfaic^  betaelf  ■•  not  Eabfe  to  iiiiiiliiiMiliiM.  iwiiiiAil  tfcat  tke 
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circiunatances  are  such  aa,  according  to  Article  49,  jUBtify  the  de- 
struction of  a  vessel  liable  to  condemnation.  The  captor  entere  thf 
goocU  delivered  or  destroyed  in  the  log  book  of  the  vessel  stopped,  an.; 
must  procure  from  the  master  duly  certified  copies  of  all  relevarj! 
papers.  When  the  giving  up  or  destruction  has  been  completed  aLij 
the  formalities  have  been  fulfilled,  the  master  must  be  allowed  to 
continue  his  voyage. 

The  provisions  of  Articles  51  and  52  respecting  the  obligations  of  s 
captor  who  has  destroyed  a  neutral  vessel  arc  applicable. 


"  Ckapteh  V,     Tranajer  oj  Flag 

Aht.  55.  The  transfer  of  an  enemy  vessel  to  a  neutral  flag,  effected 
before  the  opening  of  hostilities,  is  valid,  unless  it  is  proved  that  Eurfa 
transfer  was  made  in  order  to  evade  the  consequences  which  llie 
enemy  character  of  the  vessel  would  involve.  There  is,  however,* 
presumption  that  the  transfer  is  void  if  the  bill  of  sale  b  not  ob 
board  in  case  the  vessel  has  lost  her  belligerent  nationality  less  thu  ■ 
sixty  days  before  the  opening  of  hostilities.  Proof  to  the  contrary  b  I 
admitted. 

There  is  absolute  presumption  of  the  validity  of  a  transfer  effert*d  j 
more  than  thirty  days  before  the  opening  of  hostilities  if  it  is  abeolut^ 
complete,  conforms  to  the  laws  of  the  countries  concerned,  and  if  i| 
effect  is  such  that  the  control  of  the  vessel  and  the  profits  of  her  fl 
ployment  do  not  remain  in  the  same  hands  as  before  the  Iran  ' 
If,  however,  the  vessel  lost  her  belligerent  nationality  less  than  a 
days  before  the  opening  of  hostilities,  and  if  the  bill  of  sale  is  d 
on  board  the  capture  of  the  vessel  would  not  give  a  right  to  o 
pensation. 

Art.  56.    The  transfer  of  an  enemy  vessel  to  a  neutral  flag,  el 
after  the  opening  of  hostilities,  is  void  unless  it  is  proved  t 
transfer  was  not  made  in  order  to  evade  the  consequences  whidl  ■ 
enemy  character  of  the  vessel  would  involve. 

There  is,  however,  absolute  presumption  that  a  transfer  is  void: 

(1 )  If  the  transfer  has  been  made  duaing  a  voyage  or  in  a  blotf 
port. 

(2)  If  there  is  a  right  of  redemption  or  of  revision, 

(3)  It  the  requirements  upon  which  the  right  to  fly  the  flagde 
according  to  the  laws  of  the  country  of  the  flag  hoisted,  have  not  M 
observed. 
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Chafthb  VI.     Enemy  Character 

Aht.  57.  Subject  to  the  provisions  respecting  the  transfer  of  flag, 
the  neutral  or  enemy  character  of  a  vessel  is  determined  by  the  flag 
which  she  is  entitled  to  fly. 

The  case  in  which  a  neutral  vessel  is  eng^ed  in  a  trade  which  b 
reserved  in  time  of  peace,  remains  outside  the  scope  of,  and  is  in  no 
wise  affected  by  this  rule. 

Aht.  58.  The  neutral  or  enemy  character  of  goods  found  on  board 
an  enemy  vessel  is  determined  by  the  neutral  or  enemy  character  of 
the  owner. 

Akt.  59.  If  the  neutral  character  of  goods  found  on  board  an  en- 
emy vessel  is  not  proven,  they  are  presumed  to  be  enemy  goods. 

Art.  60.  The  enemy  character  of  goods  on  board  an  enemy  vessel 
continues  until  they  reach  their  destination,  notwithstanding  an  in- 
tervening transfer  after  the  opening  of  hostihties  while  the  goods  are 
being  forwarded. 

If,  however,  prior  to  the  capture  a  former  neutral  owner  excrcisea, 
on  the  bankruptcy  of  a  present  enemy  owner,  a  legal  right  to  recover 
the  goods,  they  regain  their  neutral  character. 


Chapter  VII.    Convoy 


r'hs.T.  61.  Neutral  vessels  under  convoy  of  their  national  flag  are 
exempt  from  search.  The  commander  of  a  convoy  gives,  in  writing, 
at  the  request  of  the  commander  of  a  belligerent  ship  of  war,  all  in- 
formation as  to  the  character  of  the  vessels  and  their  cargoes,  which 
could  be  obtained  by  visit  and  search. 

Aht.  62.  If  the  commander  of  the  belligerent  ship  of  war  has  rea- 
son to  suspect  that  the  confidence  of  the  commander  of  the  convoy 
has  been  abused,  he  communicates  his  suspicions  to  him.  In  such 
a  case  it  is  for  the  commander  of  the  convoy  alone  to  conduct  an  in- 
vestigation. He  must  state  the  result  of  such  investigation  in  a  re- 
port, of  which  a  copy  is  furnished  to  the  officer  of  the  ship  of  war. 
If,  in  the  opinion  of  the  commander  of  the  convoy,  the  facts  thus 
stated  justify  the  capture  of  one  or  more  vessels,  the  protection  of  the 
(»ovoy  miut  be  withdrawn  from  such  vessels. 
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Chapter  VIII.     Resistance  to  Search 

Art.  63,  Forcible  reaiatance  to  the  legitimate  exercise  of  the  li^ 
of  stoppage,  viait  and  search,  and  capture,  involves  in  all  cases  tk 
condemnation  of  the  vessel.  The  cargo  ia  liable  to  the  same  trest- 
ment  which  the  cargo  of  an  enemy  vessel  would  undergo.  Goode  Ix- 
loDging  to  the  master  or  owner  of  the  vessel  are  regarded  aa  enemy 

Chaptee  IX.    Compensation 

Art.  64.  It  the  capture  of  a  vessel  or  of  goods  is  not  upheld  by  tie 
prize  court,  or  if  without  being  brought  to  judgment  the  captured 
vessel  is  released,  those  interested  have  the  right  to  compensation, 
unless  there  were  sufficient  reasons  for  capturing  the  vessel  or  goods. 


FINAL 

Abt.  65.  The  provisions  of  the  present  Declaration  form  an  in- 
divisible whole. 

Art.  66.  The  Signatory  Powers  undertake  to  secure  the  reciproral 
observance  of  the  rules  contained  in  this  Declaration  in  case  of  a  wir 
in  which  the  belligerents  are  all  parties  to  this  Declaration.  Th^ 
will  therefore  issue  the  necessary  instructions  to  their  authorities  sad 
to  their  armed  forces,  and  will  take  the  measures  which  are  proper 
in  order  to  guarantee  the  application  of  the  Declaration  by  thor 
Courts  and  more  particularly  by  their  prize  courts. 

Art.  67.  The  present  Declaration  shall  be  ratified  aa  soon  U 
poauble. 

The  ratifications  shall  be  deposited  in  London. 

The  first  deposit  of  ratihcations  shall  be  recorded  in  a  ProtMc! 
signed  by  the  Representatives  of  the  Powers  taking  part  therein,  and 
by  Hia  Britannic  Majesty's  Principal  Secretary  of  State  for  Foreign 
ASairs. 

The  subsequent  deposits  of  ratifications  shall  be  made  by  me;iri- 
of  a  written  notification  addressed  to  the  British  Government,  ttiiJ 
accompanied  by  the  instrument  of  ratification. 

A  duly  certified  copy  of  the  Protocol  relating  to  the  first  deposit  of 
ratifications,  and  of  the  notifications  mentioned  in  the  preceding  pan- 
graph  as  well  as  of  the  instruments  of  ratification  which  accompsof 
them,  shall  be  immediately  sent  by  the  British  Government,  throng 
'^iulomatic  channel,  to  the  Signatory  Powers.    The  said  Govera- 
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di&U,  in  the  cases  contemplated  in  the  preceding  paragraph, 
them  at  the  same  time  of  the  date  on  which  it  received  the 
itioD. 

,  68.  The  present  Declaration  shall  take  effect,  in  the  caae  of 
vera  which  were  parties  to  the  first  deposit  of  ratifications,  nxty 
[ter  the  date  of  the  Protocol  recording  such  deposit,  and,  in  the 
r  the  Powers  which  shall  ratify  subsequently,  sixty  days  after 
tification  of  their  ratification  shall  have  been  received  by  the 
1  Government. 

,  69.  If  it  happens  that  one  of  the  Signatory  Powers  wishes  to 
ice  the  present  Declaration,  such  denunciation  can  only  be 
n  take  effect  at  the  end  of  a  period  of  twelve  yeare,  beginning 
lays  after  the  fiist  depoat  of  ratifications,  and,  after  that  tJiDe, 
end  of  succesave  periods  of  mz  years,  of  which  the  firat  will  b&- 
tits  end  of  the  period  of  twelve  years. 

1  denunciation  must  be  notified  in  writing,  at  least  one  year  io 
B,  to  the  British  Government,  which  shall  inform  all  the  other 

Bl  only  operate  in  respect  of  the  Power  whidi  shall  have  nude 
lification. 

,  70.  The  Powers  represented  at  tbe  London  Naval  Coofer- 
UaA  particuiar  value  to  tbe  general  reoogoitioD  of  tbe  rub* 
per  bave  adopted,  and  expnm  tbe  hope  that  the  Powen  which 
it  Rpraaented  will  accede  to  tbe  picaeot  Declaration.  Tbey 
ttfie  BritJA  Govenunent  to  invite  them  bxkt  so. 
fHa  lAoA  denres  to  accede  notifies  its  intention  in  writing  to 
GuKiiuueot,  in  tranmitU&g  the  act  of  taeemaa,  wUA 

"  in  the  arcfaivca  of  tbe  moA  Gorenunent. 
GoTenuuent  Aall  forthwith  tnoBst  ia  al  the  other 
diiy  certified  eapyof  the  aotifieation,  as  alnof  the  aet  ol 
,  itling  the  date  w  wjritfa  it  naiwtA  the  moli/ttutwm     The 
takea  efleet  nty  di^  after  HMh  date, 
■tioo  of  the  swaJbg  Powtn  AaB  he  !■  al  mitttm  ttmtta^ 
Padafalinw  MaOar  to  the  porftka  of  the  g^UHy  fWven. 
n.   Ike  ptemtDedaMiaB,  which  ^aBbesAeAicaraa 
immf,  JM,  maj  be  aigDed  in  LoDdsa  aad  the  WA  J^^ 
~    '        Kiiriea  of  the  Pntn  nynrnw^i  m 


IhafaR^aer 
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Done  at  London,  the  twenty-nxth  day  of  Febniary,  one  thousand 
nine  hundred  and  nine,  in  a  angle  original,  which  shall  remain  de- 
posited in  the  archives  of  the  British  Government,  and  of  which  dulj 
certified  copies  shall  be  sent  through  the  diplomatic  channel  to  tin 
Powers  represented  at  the  Naval  Conference. 
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UNITED  STATES  NEUTRALITY  LAWS 

c.  5281.  Every  cituen  ci  the  United  Btsin,  who  withm  the 
oiy  or  jurisdiction  thereof,  accepts  and  exerdses  a  rommiswuM  to 
a  forragn  prince,  state,  colony,  (fotrict,  or  people,  in  war,  by  kod 
r  sea,  against  any  prince,  state,  colony,  district,  or  peo^,  with 
1  the  United  States  are  at  peace,  riiall  be  deemed  gaahj-id  a  H^ 
smeanor,  and  shaD  be  fined  not  more  than  two  f>*««ffffd  doflm^ 
mprisoned  not  more  than  three  yean, 
c.  5282.  Every  pcnoo,  who,  within  the  territory  or 
i  United  SCatesy  enfists  or  enten  himself  ,  or  hires  or  nrtaiH ; 
n  to  enfist  or  enter  liimadf  ,  or  to  |po  beyond  the  lindu  or 
n  of  the  Untied  States  with  intent  to  be  enlisted  or  CB&OKfi  an  the 
»  of  any  foie^  prince,  slate,  colony,  distrirt,  or  p>wcfe.  ss  m 
T,  or  as  a  marine  or  spaman,  on  board  of  any  rtmd  ^  w.  jffiser 
tfqne,  or  privateer,  rfiall  be  dtian^  IT^^^  ^  hste^  ansittDMOfv; 
hah  be  fined  not  more  than  one  thovud  ddlais,  «ui  3iu^^ 

three  ynoL 

Every  pemi;  wlw,  withtn  dte  Imas  fsE  "Sstt  TrniKfi 
or  smoBott  to  fit  o»st  suuf  lara.  ir  jtrvsmm 

iee  «af  aoj  Sf^rwi.  prwK  ir  ^'.jsk:  ir  if 

M  <rne  'sr  'fmmmi:  ^fisdinia  i^santf 

gp>^g^j*  of  asy  Sunca  srini«  'ir  icatR^  ir  if 

or  pMcieT  wa&  w^run  'aK  rTmiMd  ^isvm 

a  tfumnsHKa  -wsiaxL  iut 

^CSQH.  5ir  jay  'V'skL  ^  -aie  imesc  -iur 

^tuSL  s^  if^mgd  ^.lurj  if  a  ti^  THwiFgnriiiOTr  nsK 

^han  vn  'SuifiMsut  iulIanL  »ft  mnrsmfei  jnr 

Aa<t  *«rT  wrtti 
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fumiturei  together  with  all  materials,  arms,  ammimition,  sod 
which  may  have  been  procured  for  the  building  and  equipment  tht 
shall  be  forfeited;  one  halt  to  the  use  of  the  informer,  and  the  otba 
half  to  the  use  of  the  United  States. 

Sec.  5284.  Every  citizen  of  the  United  States  who,  without  Ua 
limits  thereof,  fits  out  and  arras,  or  attempts  to  fit  out  and  arm,  Of 
procures  to  be  fitted  out  and  armed,  or  knofringly  aids  or  is  concemd 
in  furnishing,  fitting  out,  or  arming  any  private  vessel  of  war,  at 
privateer,  with  intent  that  such  vessel  shall  be  employed  to  cruise,  or 
commit  hostilities,  upon  the  citizens  of  the  United  States,  or  tbeir 
property,  or  who  takes  the  command  of,  or  enters  on  board  of  any 
such  vessel,  for  such  intent,  or  who  purchases  any  interest  in  any  such 
vessel,  with  a  view  to  share  in  the  profits  thereof,  shall  be  dcennd 
guilty  of  a  high  misdemeanor,  and  fined  not  more  than  ten.  tbousui 
dollars,  and  imprisoned  not  more  than  ten  years.  And  the  trial  for 
such  offense,  if  committed  without  the  limits  of  the  United  Static 
shall  be  in  the  district  in  which  the  oSender  shall  be  apprehended  at 
first  brought. 

8bc.  52S5,  Every  person  who,  within  the  territory  or  jurisdictiaR 
of  the  United  States,  increases  or  augments,  or  procures  to  be  iit- 
creased  or  augmented,  or  knowingly  is  concerned  in  increasing  or  aug- 
menting, the  force  of  any  ship  of  war,  cruiser,  or  other  armed  vea«l, 
which,  at  the  time  of  her  arrival  within  the  United  States,  was  ■ 
ship  of  war  or  cruiser  or  armed  vessel,  in  the  service  of  any  forwp 
prince  or  state  or  of  any  colony,  district,  or  people,  or  belong 
to  the  subjects  or  citizens  of  any  such  prince  or  state,  colony,  dis- 
trict, or  people,  the  same  being  at  war  with  any  foreign  prini*  itf 
state  or  of  any  colony,  district,  or  people,  with  whom  the  UnitoJ 
States  are  at  peace,  by  adding  to  the  number  of  the  guns  oE  surh 
vessel  or  by  changing  those  on  board  of  her  for  guns  of  a  Urp* 
caliber  or  by  adding  thereto  any  equipment  solely  applicable  to  ws, 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be  fined  mx 
more  than  one  thousand  dollars  and  be  imprisoned  not  more  than  om 
year. 

Sec.  5286.  Every  person,  who,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  begins  or  sets  on  foot,  or  provides,  or  pre- 
pares the  means  for,  any  military  expedition  or  enterprise,  to  be  ai- 
ried  on  from  thence  against  the  territory  or  dominions  of  any  forap 
prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom  U« 
United  States  are  at  peace,  shall  be  deemed  guilty  of  a  high  misde- 
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j«Bt    I  I  gitaw>ii MiJiaMoii 


pl^uots,  l>7 

the  waters  of  the  Cstod  Stotn  w 

or  ehons  tbereel.    [18  St.  330.] 

In  every  case  m  wladh  a  «lhb1  ■ 
to  be  fitted  out  aad  unied,  or  in  vUcfa  te  fsate  of  aajr  meail  «t  «ar. 


any  military  expetfitkB  cr  emtaapriae  is  begva  or  set  OB  foot,  n-wtnuy 
to  the  proviaons  and  pnibibftioaB  of  tlua  IMe;  and  m  evrnr  luw  vt 
the  c^ture  of  ft  vessel  witlun  the  jorisfiction  or  protwiion  itf  tb» 

United  States  as  before  defined;  and  in  emy  «ae  in  whktt  tuty  (tnKxtB 
issuing  out  of  any  court  of  the  United  States  ia  dtsob^yrd  or  revttslcd 
by  any  person  having  the  custody  of  any  \-e9sel  of  war,  rniiarr,  iir 
other  armed  vessel  of  any  foreign  prince  or  state,  or  of  any  colony,  dis- 
trict, or  people,  or  of  any  subjects  or  citiiens  of  any  fonriftn  [iriiiiv  or 
state,  or  of  any  colony,  district,  or  people,  it  shall  be  lawful  for  tho 
President,  or  such  other  person  as  he  ahall  ha\-p  empowcn<d  for  thai 
purpose,  to  employ  such  part  of  the  land  or  naval  fon-w  i.if  tlie  Vikitml 
States  or  of  the  militia  thereof,  for  the  purpof>e  of  taking  powraadon  ut 
and  detaining  any  such  vessel,  with  her  prices,  if  any,  in  ordor  to  thi) 
execution  of  the  prohibitions  and  [>enalties  of  this  Titlo,  aiid  to  tltn 
restoring  of  such  prizes  in  the  cases  in  "which  reatoratiuii  shall  be  nil* 
judged;  and  also  for  the  purpose  of  preventing  the  carrying  on  of  any 
such  expedition  or  enterprise  from  the  tcrritoriea  iir  juriBitiptiiin  of  thti 
United  States  against  the  territories  or  dominions  of  any  foreign  prlnoon 
or  state,  or  of  any  colony,  district,  or  people  with  whom  tlie  Uiiit«td 
States  are  at  peace. 

Sec.  5288.  It  shall  be  lawful  for  the  President  or  such  [inrMni  m 
he  shall  empower  for  that  purpose  to  employ  such  part  of  tho  liinrl  or 
naval  forces  of  the  United  States  or  of  tlie  militia  thensof,  lut  Mhull  l» 
necessary  to  compel  any  foreign  vessel  to  depart  the  UnitiKi  Htnt«i)i  In 
all  cases  in  which,  by  the  laws  of  nations  or  the  treatiCK  nt  tlw  Unlti"! 
States,  she  ought  not  to  remain  within  the  United  8tat«a, 

Sbc.  5289.  The  owners  or  coUMgnees  of  every  armed  vetanl  wiling 
out  of  the  ports  of  the  United  States,  belonging  wholly  or  in  part  to 
aluens  thereof,  shall,  before  clearing  out  the  same,  f^vn  bond  not  (o 
commit  hostilities  against  any  country  with  whom  Uw  VaiUsil  HtatM 
are  at  peace. 
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Skc.  5290.  Collectors  of  customs  are  to  detain  vessels  boOt  for 
warlike  purposes  and  about  to  depart  the  United  States  until  the  de- 
cision of  the  President,  or  until  the  owner  gives  bond. 

Sbc.  5291.    This  applies  to  the  construction  of  the  Title.* 

^The  Britiflh  Foreign  Enlistment  Acts  of  1819  and  1870  may  be  foimd 
in  2  Lorimer,  476  et  acq. 
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PROCEDURE  IN  PRIZE  COURT 

TRICT  COURT  OP  THE  UNITED  STATES,  SOUTHERN  DIS- 
TRICT OF  FLORIDA 

The  UnHed  Siates  Y.  Sir.  X 


'o  the  Hononbfe  A.  B.,  Jud^  of  aaid  Coart. 
"he  Hbel  of  C.  D.,  Attornej  of  the  United  States,  for  the  Soothem 
trict  of  FkHrida,  iHio  fibeb  for  the  United  States  and  for  all  parties 
Qterest  against  the  steam  veaad  X,  in  a  cause  of  prize,  aDei^: 
liat  pursuant  to  instructions  for  that  purpose  from  the  President 
he  United  States,  W.  M.  of  the  United  States  Navj,  in  and  with 
United  States  Commisrioned  dap  ci  war,  the  N.,  her  officers  and 
17,  did  (HI  the  22d  daj  of  April,  in  the  year  of  our  Lord  One  thooauid 
it  hundred  and  ninety-eii^,  subdue,  seise,  and  capture  on  the 
1  seas,  as  prise  of  war,  the  said  steam  vesKl  X,  and  the  said  rumtl 

her  cargo  have  been  broug^  into  the  port  and  harbor  of  Key 
St,  in  the  state  of  Tlonda,  where  the  san^  now  are,  within  die 
sdiction  of  this  Honorable  Court,  anl  that  the  same  are  kwfnl 
e  of  war  and  subject  to  eondemnation  aivi  forfeiture  as  audi. 
^HKRETOss  the  said  Attorney  prajm  that  tl^  umal  proreai  of  at- 
unent  of  Prise  causes  may  iame  aicainst  the  said  Ti»el  her  tadde, 
arel,  furniture,  and  cargo,  tiiat  Konition  may  isme  citing  all  per- 
!,  having  or  daiming  to  have  any  mtertnA  or  property  in  said  \^mA 
cargo  to  appear  and  claim  the  same:  that  the  natum,  amoont.  and 
le  may  be  detenmned;  tiiat  due  and  proper  prrjofs  may  be  taken 

heard:  and  tiiat  aO  due  fmKee^finipi  b^^rag  h^  tfae  aitid  -mod  X, 
sther  widi  her  tadde,  apparel,  furniture,  and  carpo  iHy,  on  tke 


L 
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final  hearing  of  this  cause,  by  the  definitive  aentence  of  this  C 
coodemned,  forfeited,  and  sold,  and  the  proceeds  distributed  a 
ing  to  law.  C.  D. 

U.  S.  Attorney,  So.  Dist.  of  Florida. 

Key  West,  Fla.,  April  23d,  1898. 
Let  attachment  and  monition  iasue  as  prayed  returnable  oa  Mod-  I 
day  the  9tb  day  of  May,  189S. 

Entered  as  of  course, 

E.  F.,  Clerk, 
hy  G.  H.,  Dy.  Oak. } 
Endorsed : 
Libel  for  Prize —Filed  Apr.  23d,  1898.    E.  F.,  Clerk. 

claimants'  PBTmON 

To  the  Honorable  A.  B.,  Judge  of  the  District  Court  of  the  UnJ 
Btat«B  in  and  for  the  Southern  District  of  Florida,  in  admiralty. 

The  United  Stales  v.  Tke  S.  S.  X  and  cargo 
Prize 

And  now  comes  into  Court,  I.  J.,  and  saya  that  he  is  a  ciliieD  of 
Mobile,  Ala.,  and  agent  in  the  United  States  for  the  firm  of  P.  4  F- 
of  London,  England,  and  that  about  400,000  feet  of  pine  lumber,  bang 
about  one  half  of  the  cargo,  is  the  sole  and  exclusive  property  of  tl« 
said  firm  of  P.  &  P.,  of  London,  England,  and  of  no  other  person  or 
persona,  and  that  no  person  or  persons  whomsoever,  enenaies  of  tie 
United  States,  have  any  right,  title,  or  interest  whatever  ia  and  to  oii 
cargo  or  any  part  thereof. 

That  the  said  firm  consists  solely  of  [names]  who  are  subject!  of 
Great  Britain,  residing  at  Loadon,  England. 

And  he  further  denies  that  the  said  cargo  ia  lawful  prize  of  war  « 
alleged  and  set  forth  in  the  captor's  libel  exhibited  and  filed  in  tlii! 
cause. 

Now  therefore,  the  said  I.  J.,  comes  into  Court  and  claims  the  riftn 
to  the  possession  of  the  said  portion  of  the  swd  cargo  for  the  suJ 
firm  of  P.  &  P.;  and  prays  that  upon  a  hearing  of  this  cause  the  Coun 
will  award  to  them  restitution  thereof  tree  from  charges  for  coeti  ssd 
expenses,  and  of  such  other  and  further  relief  In  the  prenuses  k  i* 
right  and  just,  and  he  will  ever  pray,  etc, 

I.  J.,  Agent  for  P.  A  P. 
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I,  J.,  being  duly  sworn,  deposes  and  says  that  he  is  the  authoriz«d 
agent  in  the  United  States  of  isaid  P.  &  P.  of  London,  where  all  the 
members  of  the  firm  are  and  reside ;  that  he  knows  the  contents  oF  the 
foregoing  claim;  that  the  matters  and  allegations  therein  contained 
are  true  as  therein  set  forth;  and  that  his  knowledge  of  said  matters  ia 
absolute  and  acquired  by  means  of  bis  agency  in  the  United  States 
for  the  said  P.  &  P.  and  by  reaaon  of  his  connection  with  the  Bhipment 
of  the  said  cargo.  j    j 

Swom  to  and  subscribed  before  me  this  2nd  day  of  May,  1S9S. 

[seal]  K.  L.,  Clerk  of  the  United  States  D^rict  Court  for  the 

Southern  District  of  Alabama.  H.  N. 

Proctor  for  Claimant. 
Endobbed : 

Claim  for  one  half  Cargo.— Filed  May  6th,  1898, 

E.O.,a«rit. 

(Another  claim  for  the  other  half  was  filed  by  another  claimBDt.) 

At  a  stated  term  of  the  ViBtnct  Court  of  the  United  SUtea,  for  the 
Southern  District  of  Florida,  held  in  the  United  States  Court  Emrm 
at  Key  West,  on  the  day  of  Hay,  1896. 

Present: — 

Honorable  A.  B.,  IMsbict  Judge. 


And 


Prrmos  or  Bahab  or  Owims  or  Thb> 
TheDmitedSbdar.TkeSUamMpXMdlitrtmft 
r  O.  P.,  JKbemmof  m  bulee  for  Uk  intsfflt  e(  [hbbiJ  a 


the  swd  StrsMMfcip  X,  her  en^aes,  boikni,  tMkfe.  apfmni,  b 
and  eqtDpmca*,  ^ipean  faefoR  lUi  Bcoonbfe  ClDan  mA  miktm  di 
to  tbe  said  atcMdnp,  etc,  aa  tke  ane  an  ttot>e<  by  Ar  MMri 
under  praoss  «<  lUa  Coort,  at  tke  idrtaMe  otf  dw  Oiikd  Wmn 
America,  mda- >  BkI  agaiwc  hmI  wbamMf,  krcaptiOc^* 
priae  of  war,  aad  Ae  aid  O.  P.  nm>  that  htUm  aai  M  Ac  « 
ol  the  alleged  aptOR  ^  mU  aleaBibip,  hw  cai^  «•&,  Ac  A 

1  [nan.1  i»«^ 
afl  of  wbon  Mc  SiMMfc  aAfBcM^  wwe  tew  aM<  kaM  ^  • 
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Wherefore  the  said  O.  P.,  for  and  in  behalf  of  the  a^d  owners,  fot 
whom  he  ia  duly  authorized  to  make  this  claim,  prays  to  be  admitted 
to  defend  accordingly,  and  to  show  eauae  pursuant  to  the  terms  of  the 
monition  issued  herein  and  served  upon  the  said  ateamship,  and  upon 
the  master  thereof,  as  bailee,  why  the  said  steamship,  her  engines,  etc., 
were  not  liable  to  be  treated  enemy's  property  at  the  time  and  plaw, 
and  under  the  circumstances  of  the  alleged  capture,  and  why  she  should 
not  be  condemned  as  lawful  prize  of  war,  but  should  be  restored  vith 
damages  and  coats.  q   p 

Sworn  to  before  me  this  18th  day  of  May,  1898. 

[heal]        G.  H.,  Dy.  Clerk.  Q.  R. 

Prodor  for  CUximant. 


Claim  to  X  by  O.  P.  Q.  R.,  Proctor  for  Claimani.—Fiied  May  18th, 
1888.    E.F.,  Clerk. 

U.  8.  DBTRICT  COURT,  SOUTHERN  DISTRICT  OP  FLORIDA 

The  United  Slates  v.  The  Steamship  X  and  her  cargo 
Test  Atfidavit 
SoDTHEBN  District  of  Florida,  S.S. 

0.  P.  being  duly  sworn,  deposes  and  says: — 

1.  I  am  the  cliumant  herein  and  have  verified  the  claim  on  knofft 
edge  derived  from  my  position  aa  master  of  the  vessel  about  thrw 
and  a  half  years  and  from  my  official  commuui cations  with  the  ship 
owners  and  their  representatives;  the  names  and  residences  of  ihe 
part  owners  I  have  learned  since  my  examination  in  preparatorxo,  ina 
cables  to  my  counsel  to  the  said  owners. 

2.  The  X  is  a  Spanish  merchant  vessel,  and  since  I  have  been  in  com- 
mand of  her  as  aforesaid  has  traded  between  ports  in  England  and 
Spain  and  the  United  States  and  West  Indies;  the  vessel  carries  no 
passengers  or  mails,  but  is  excluaively  a  cargo  carrier, 

3.  In  the  ordinary  course  of  her  said  business  as  a  common  cairier 
the  vessel,  in  the  month  of  April,  1898,  loaded  a  full  cargo  of  luInhf^ 
at  Ship  Island,  Miss.,  and  on  the  14th  of  April,  1K98,  the  vessel  nno 
cargo  were  cleared  at  the  Custom  House  in  Scranton,  Mias.  Tlie  car?' 
was  destined  for  Rotterdam,  in  the  Kingdom  of  Holland,  but  the  vcr 
sel  was  cleared  coaatwise  from  Scranton  for  Norfolk,  in  the  State  uf 


yirginia;  to  which  port  the  steamer  was  bound  for  cools.  In  the 
ordinaiy  course  of  Buch  a  voyage  the  foreign  clearance  of  a  vessel  [or 
Rotterdam  would  have  been  obtained  and  issued  from  the  Custom 

ouse  in  Norfolk. 

The  vessel  was  laden  at  the  loading  port  under  the  agency  of  W.  8. 
K.  &  Co.,  an  American  firm  as  I  am  informed  and  beheve,  and  con- 
formed there  in  all  things  to  the  laws  and  regulations  of  the  United 
States  and  of  said  port.  She  was  detained  at  Ship  Island  by  the  low 
water  on  the  bar  until  April  19th,  1898,  between  8  and  9  o'clock  a.m., 
when  she  sailed  from  said  place  and  proceeded  on  her  voyage  toward 
Norfolk,  Va.,  as  afores^d. 

But  for  her  capture  and  detentions  as  heretofore  set  forth,  she  would 
have  reached  Norfolk,  and  would  have  coaled  and  sailed  from  sud 
port  prior  to  May  2lBt,  1898. 

4.  It  appeared  from  the  ship's  papers  delivered  to  the  captors,  and 
as  a  fact,  that  her  cargo  was  all  taken  on  board  prior  to  May  21st, 
198.     And  as  I  am  informed  and  believe,  the  vessel  was  not  otherwise 

excluded  from  the  benefits  and  privileges  of  the  President's  Proclama- 
tion of  April  26th,  1898. 

5.  At  all  times  before  the  ship's  seizure  on  April  22d,  1898,  I  and 
oil  my  officere  were  ignorant  that  war  existed  between  Spain  and  the 
United  States,  and  the  vessel  was  bound  and  following  the  ordinary 
course  of  her  voyage. 

While  on  the  said  voyage  and  in  due  prosecution  thereof,  at  about 

7  or  7.30  of  the  clock  in  the  morning  of  April  22d,  1898,  sdd  steamship 

^    being  then  about  eight  or  nine  miles  from  Sand  Key  light,  was 

and  wrongfully  captured  by  the  United  States  ship  of  war  N., 

sr  the  eommacd  of  a  line  officer  of  the  United  States  Navy,  and 

by  means  of  a  prine  crew  then  and  there  placed  on  board,  was  forcibly 

Iffought  into  this  port  of  Key  West.     On  being  stopped  by  said  United 

States  ship  of  war,  N.,  and  being  informed  of  the  existence  of  war,  the 

aster  and  officers  of  the  X  submitted  without  resistance  to  seizure 

id  to  the  placing  of  a  prize  crew  on  board  of  said  vessel,  proceeding 

lerewith,  under  her  own  steam,  into  port. 

7.  Deponent  is  informed  and  beheves  that  by  the  existing  poUcy 
ol  tim  Government  of  the  United  States,  aa  evidenced  by  the  repeated 
declarations  of  it^  Executive,  and  by  the  Proclamation  of  the  Presi- 
dent of  the  United  States,  issued  and  pubhshed  April  26th,  1S98,  aa 
treU  as  upon  principles  in  harmony  with  the  present  views  of  ni^twitM 
sanrtiimed  by  recent  practice,  in  accordanee  with  which  the  Pres- 
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ident  hae  directed  that  the  war  should  be  conducted,  the  steamship 
X,  at  the  time  and  place,  and  in  the  circumstances  under  which  gite 
was  seized,  was  not  liable  to  be  treated  as  enemy's  property,  but  on 
the  contrary,  having  sailed  from  a  port  of  the  United  States  prior  to 
the  2l8t  of  April,  189S,  and  being  bound  to  another  port  of  the  United 
States,  which  in  the  ordinary  course  of  her  voyage  she  would  ha\e 
reached  and  left,  with  her  coals,  long  prior  to  May  21st,  1898,  wu^ 
exempt  from  capture  as  prize  of  war. 

O.  P. 

Sworn  to  before  me  this  I8Lh  day  of  May,  1898, 

[seal]        G.  H.,  Dy.  Clerk. 

Endorsed : 

Test  affidavit  for  X.— Filed  May  16th,  1898.    E.  R;  Clerk. 


United  States  v.  Spanish  Steamer  X  and  Cargo 
Frizb.  Decree 
This  cause  having  come  on  to  be  heard  upon  the  allegations  of  iLe 
libel,  the  claims  of  the  master,  and  testimony  taken  in  pTcparatorio,  and 
the  same  having  been  fully  heard  and  considered,  and  it  appearing  to  tbe 
Court  that  the  said  steamer  X  was  enemy's  property,  and  was  upon 
the  high  seas  and  not  in  any  port  or  place  of  the  Unit«d  States  upon 
the  outbreak  of  the  war,  and  was  liable  to  condemnation  and  seizure, 
it  is  ordered  that  the  same  be  condemned  and  forfeited  to  the  United 
States  as  lawful  prize  of  war;  but  it  appearing  that  the  cargo  of  said 
steamer  was  the  property  of  neutrals,  and  not  contraband  or  subji-' 
to  condemnation  and  forfeiture,  it  is  ordered  that  said  cat^o  be  relea.*' 
and  restored  to  the  claimants  for  the  benefit  of  the  true  and  la*i'- 
owners  thereof. 

It  is  further  ordered  that  the  Marshal  proceed  to  advertise  and  if  1^ 
said  vessel,  and  make  deposit  of  the  proceeds  in  accordance  with  la" 
A.  B.,  Judge. 
Key  West,  Florida,  Msy  27tb,  ISSS. 


Decree.— Filed  May  27th,  1898.    E.  F.,  CUrk. 
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FORM  OF  DECREE  OF  DISTRIBUTION 


Th«  United  StaUs 


A  Fin&I  Decree  of  Condemnation  of  Vessel  and  Cai^o  having  been  pro- 
bounced  ia  tbia  Caae,  and  no  Appeal  bein^  taken,  and  it  Appearing  to  the 
Court  that  the  Grosa  Proceeds  of  the  Sales  are  as  followa, —  to-irit, — 

Cargo, 

Total, 
And  the  Costs,  ExpenGea  and  Charges  aa  taxed  and  allowed  are  as  follows, — 

Marshal's  Fees  and  Chargea  including  all  expensea  of  Salea,  Advertiung, 
&nd  Auctioneer's  ConuniaHJona, 

District  Attorney's  Feea, 

Prize  Conimiaaioner'B  Feea  and  E]xpen«s, 

Clerk'a  Feea, 
Leaving  a  Net  Readue  of (S ) 

And  it  appearing  to  the  Court  upon  the  Report  of  the  PHm  Commisaoner, 

that  the    U.  S.  S 

Commanding,  woa  the  sole  Capturing  Veaael,  and  entitled  to  ahare  in  the 
Prize,  and  was  of  Superior  Force  to  the  Captured  Veaael,  and  it  appearing 
that  the  Marshal  has  paid  and  satialied  the  BiUa  of  Costs  and  Chargea  aa 
i  taxed,  and  allowed,  it  is  Okdbred  that  the  aame  be  paid  to  him  out 
of  the  money  on  Deposit  with  the  Aaaiatant  Treasurer  of  the  United  Statos 
■ubject  to  the  Court  in  thia  caae,  and  it  ia  Further  Ordered  thai  the  said 
Beaidue  of  the  Gross  Proceeda  deposited  with  the  Assistant  Treasurer  io 
this  Case  be  paid  into  the  Treasury  of  the  United  States,  for  Diatribution, 

half  to  the  officers  and  crew  of  said and  one  half  to  the  United 

States.' 


Judge  of  Die  District  Court  of  the  United  States, 
loT  the  Sonlhern  Dittriet  oj  Florida. 
» See  U.  S.  Statute  cited  in  Sec.  141  (c),  p.  344. 
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DIGEST  OF  IMPORTANT  CASES   ARRANGED 
UNDER  TITLES 

16.  Precedent  and  DEasiONS 
Bolton  V.  Gladstone,  5  East,  155 
In  an  action  on  a  policy  of  insurance  in  1S04  on  a  Danish  ship  bdA 
cargo  warranted  neutral  and  captured  by  a  French  ship  of  war  (Den- 
marlt  being  at  peace  with  France),  it  appeared  that  the  court  in  wtudi 
the  Danish  ship  was  libeled  declared  her  good  and  lawful  prize.  HeU 
by  Ellenborough  C.  J.,  "that  all  sentences  of  foreign  eourta  of  compe- 
tent jurisdiction  to  decide  questions  of  prize"  were  to  be  received  "aa 
conclusive  evidence  in  actions  upon  policies  of  asamance,  upon  everr 
subject  immediately  and  properly  within  the  jurisdiction  of  such  for- 
eign courte,  and  upon  which  they  have  professed  to  decide  judicially." 

United  States  v.  Rauscher,  119  U.  8.  407 
The  defendant  was  extradited  from  England  on  the  chai^  of  Intl^ 
der  committed  on  an  American  vessel  on  the  high  seas.  He  was  in- 
dicted in  the  United  States  Circuit  Court,  not  for  murder,  but  for  s 
minor  offense  not  included  in  the  treaty  of  extradition.  It  was  held 
that  he  could  not  be  tried  for  any  other  offense  than  murder  until  he 
had  had  an  opportunity  to  return  to  the  country  from  which  he  wa? 
taken  for  the  purpose  alone  of  trial  for  the  oRense  spedfied  in  the 
demand  for  his  surrender. 

22.    RECooNmoN  op  New  Statkb 
HarcouH  v.  GaUlard,  12  Wheat.  523 
This  case  is  fully  stated  in  the  text,  p.  47. 

WUliams  v.  The  Suffolk  Ijisararux  Company,  13  Pet.  415 

This  case  held  that  when  the  executive  branch  of  the  govemmeDt, 

which  is  charged  with  the  foreign  relations  of  the  United  States  Aai\, 
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Xi^ 


This  esse  hdd  Ai* 
Rev.  StB.,  i  5570^  that  a  g 

tBioiag  to  the  United  af>M,iy  be  dedwedttni^  the  B 
of  State,  wbne  aete  a  ifcii  le^sd  se  ia  legal  o 

of  the  Preadent. 

WiUaikm^t  Cot,  i2DV.  8.1 

i^  cme  IwU  that  tk  Onvt  Court  of  the  Unted  Stataa  Im  jvv- 
ioo  to  ianx  »  writ  cl  fataa*  arjma  to  detenaae  ■faedwr  one  <rf  the 
r  of  &  f  onii^  to^  m  ■  port  of  the  UHted  Stated  wlip  ia  b  the 
rtody  <rf  the  state  aaOontiea,  Aargfd  with  the  rnwiaJwinB  of  a 
ae,  witlun  the  port,  ■g™'^  the  Ib«s  of  the  ttabs,  m  tsMnyt  faota 
il  joriscfictioo  onder  the  proriAwa  of  a  tmat^  betsvea  the  Uaitod 
tea  and  the  fmaga  aatios  to  wladi  the  wad  ***«'eF  The  Ooft- 
tirai  of  Harcfa  9, 1880,  between  Be^ism  and  tix  United  Slata  was 
ridered. 

57.    EmAomox 

/■  Oe  MaOer  of  iltbgiT,  3  Row.  176,  ISS 

e  held  that  the  Tmty  with  Fnuxv  of  1^13  proiidn  for  the 
r  of  fughma  from  justice  aod  that  where  a  distriet 

1  claimed  by  the  Fkcoefa  Govemineot,  and  eomnttted  Ub  to 
rtody  to  await  the  <wds'  of  the  PKodeot  of  the  Unhed  Slatca,  the 
preme  Court  had  no  juriKfictkn  to  iaue  a  iabMt  uaf«  tat  the 

a  of  reviewing  tl 
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103.      NONCOUBATANTS 

Alcirwus  V,  Nigreu,  4  Ellis  and  Blackburn,  217 
This  was  an  action  for  work  and  labor  brought  by  a  Russian  against 
an  Englishman  during  the  Crimean  war.  Lord  Campbell  said;  "TTie 
contract  having  been  entered  into  before  the  commencement  of  hostil- 
ities is  valid)  and,  when  peace  is  restored,  the  pltuntifl  Ja&y  enforce  it 
in  our  Courts.  But,  by  the  law  of  England,  so  long  as  hostilities  pre- 
vmI  he  cannot  sue  here." 

106.    Pbhsonai.  Property  of  Enkht  Sdbjbcts 
Brovm  v.  VnUed  States,  8  Cr.  110 
It  was  held  that  British  property  within  the  territory  of  the  UniUd 
States  at  the  beginning  of  hostilities  with  Great  Britain  could  not  be 
condemned  without  a  legislative  act,  and  that  the  act  of  Congress  de- 
claring war  was  not  such  an  act.     The  property  in  question  was  the 
cargo  of  an  American  ship  and  was  seized  as  enemy's  property  in  ISl 
nearly  a  year  after  it  had  been  discharged  from  the  ship. 

112.    Pkivateees 
VnUed  Staia  v.  Baker,  5  Blatchford,  6 
'nUa  was  an  indictment  in  18GI  against  Baker,  the  master  of  a  p 
vate  armed  schooner,  and  a  part  of  the  officers  and  crew  for  pincf.  I 
They  claimed  to  have  acted  under  a  commission  from  Jefferson  DuTi^  I 
President  of  the  Confederate  States  of  America.     Nelson  ).  chargGd  j 
the  jury  at  length;  but  they  fculed  to  agree  on  a  verdict. 

114.    Captures  and  Ranboh 
The  Grotins,  9  Cr.  368 
Thn  question  in  this  case,  which  was  heard  in  1815,  was  « 
the  capture  was  valid.     The  master,  the  mate,  and  two  of  the  s 
swore  that  they  did  not  consider  the  ship  to  have  been  seised  a: 
and  that  the  young  man  who  was  put  on  board  by  the  captain 
privateer  was  received  and  considered  as  a  passenger  during  the  tl 
due  of  the  voyage.     It  was  held  that  the  validity  of  the  capture  of  ih* 
vessel  as  a  prize  of  war  was  sufficiently  established  by  the  evidence. 
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115.      PoSTLlMlNinM 

The  Two  FrimdB,  1  C.  Rob.  271 
In  American  ship  was  taken  by  the  French  in  1799  when  the  relit- 
I  between  France  and  Amerina  were  strained.     She  was  recap- 
3  by  the  crew,  some  of  whom  were  British  seamen.    They  were 
irded  salvage. 

The  ScaUa  Cruz,  1  C.  Rob.  49 
L  Portuguese  vessel  was  taken  by  the  French  in  1796  and  retaken 
Engliah  cruisers  a  few  days  later.     It  was  held  that  the  law  of  Eng- 
%  on  recapture  of  property  of  allies,  is  the  law  of  reciprocity;  it 
e  the  rule  of  the  country  to  which  the  claimant  belongs. 

117.    NoN-HosTiLB  Rklations  of  Beluqeriinib 
The  Venua,  4  C.  Rob.  355 
i  British  vessel  went  to  Marseilles,  under  cartel,  for  the  exchange 
prisoners,  and  there  took  on  board  a  cargo  and  was  stranded  and 
iptured  on  a  voyage  to  Port  Mahon.     Held  that  the  penalty  waa 
infiscation. 
.  The  Sea  Lion,  5  Wall.  630 

}  held  that  a  license  from  a  "Special  Agent  ot  the  Treasury 
it  and  Acting  Collector  of  Customs"  in  1863  to  bring  cotton 
Q  beyond  the  United  States  military  lines"  had  no  warrant  from 
Freasury  Regulations  prescribed  by  the  President  conformably  to 
t  of  13th  July,  1861. 

121,    Terunation  of  Wab  by  Trbatt  of  Pxacs 
The  Schooner  Sophie,  6  C.  Rob.  138 
British  ship,  having  been  captured  by  the  French,  waa  condemned 
K(9  by  a  French  Consular  Court  in  Norway.     Other  proceedings 
I  afterwards  had,  on  former  evidence  in  the  case,  in  the  regular 
t  of  Priee  in  Paris  and  the  sentence  of  the  Consular  Court  waa  af- 

Sir  William  Scott  said:  "I  am  of  opinion,  therefore,  that  the 
vention  of  peace  has  put  a  total  end  to  the  claim  of  the  British 
fetor,  and  that  it  is  no  longer  competent  to  him  to  look  back  to 
'a  title,  either  In  his  own  possession,  or  In  the  hands  of  near 


(I 
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128.  Nbotral  Territorial  Jumbdictiom 
The  Caroline 
PeopU  V.  McLeod,  25  Wendell,  483 
During  the  Canadian  rebellion  of  1837-1838,  a  force  was  sent  in  tin 
mght  by  the  British  commajider  to  capture  the  steamer  CarUint, 
owned  by  an  American.  The  steamer  was  engaged  in  transporting 
war  material  and  men  to  Navy  Island,  in  the  Niagara  River,  throu^ 
which  runs  the  line  separating  the  British  from  the  American  poMO- 
dona.  The  vessel  not  being  in  her  usual  place  in  Canadian  watei^ 
the  force  went  into  American  jurisdiction  and  seised  and  destroyed 
her.  One  Durfee,  an  American,  was  killed.  To  the  American  nnrnT 
tion  that  the  proceeding  was  an  outrage,  the  British  GovemnKnt 
replied  that  the  insurgenta  had  used  American  ground  as  the  etaitioe- 
point  of  their  expeditions  and  as  their  base  of  supplies.  The  contro- 
versy was  renewed  by  the  arrest,  in  1S41,  in  the  Stat«  of  New  Yorlt,rf 
one  McLeod,  and  his  indictment  for  the  murder  of  Durfee.  Gieil 
Britain  demanded  the  release  of  McLeod,  stating  that  as  he  was  u 
agent  of  the  British  Government  engaged  at  the  time  in  a  public  duty, 
he  could  not  be  held  amenable  to  the  laws  of  any  foreign  jurisdiction 
Mr.  Webster,  then  Secretary  of  State,  admitted  the  correctness  of  the 
British  contention,  but  seemed  powerless  to  obtain  the  release  of 
McLeod,  on  account  of  the  inherent  weakness  of  the  Federal  system.' 
The  Supreme  Court  of  the  State  of  New  York  held  in  People  v.  MeL«i, 
that  McLeod  could  be  proceeded  against  individually  on  an  iodictnwiil 
for  arson  and  murder,  though  his  acts  had  been  subsequently  averrei 
by  the  British  Government.  This  view  was  generally  condemned  bj 
jurists;'  but  the  difficulty  soon  ended  by  the  acquittal  of  Mcleod. 
The  British  Government's  contention  was  that  the  seizure  of  tbe 
Caroline  was  excusable  on  the  ground  stated  by  Mr.  Webster  himstf 
as  "a  nacessity  of  self-defense,  instant,  overwhelming,  leaving  no 
choice  of  means  and  no  moment  for  deliberation." 

The  Twee  Gebroeders,  3  C.  Rob.  162 
This  case  holds  that  a  ship  within  three  miles  of  neutrsl  teiritaq 
cannot  send  boats  beyond  the  line  of  division  for  the  purpose  <rf 
turing  enemy  vessels. 

■  Bee 2  Moore,  pp.  25  ff.  'See  ibid.,  p.  26. 
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131.    PoaiTiTE  OBLiGATioNa  of  a  Neutral  State 
The  Aiahama  Cases 

Up  to  the  period  of  the  American  civil  war  the  opinion  obtained 
among  many  that  a  vessel  of  war  might  be  sent  to  sea  from  a  neutral 
port  with  the  sole  liability  to  capture  as  legitimate  contraband,  with 
the  exception  that,  if  she  was  ready  to  go  in  condition  for  immediate 
warlike  use,  it  was  the  duty  of  the  neutral  to  prevent  her  departure. 
In  1863  during  the  American  civil  war  this  view  was  practically  taken 
by  the  British  court  in  the  case  of  the  Alexandra; '  but  the  vessel  after 
her  release  was  taken  on  a  new  complaint  at  Nassau  and  held  until 
after  the  end  of  the  war.  Lawrence  says  that  the  attitude  of  the  Brit- 
ish Government  in  regard  to  this  vessel,  its  purchase  in  1863  of  two 
iron-clad  rams  of  the  Messrs.  Laird  tor  the  navy,  the  construction,  des- 
dnation,  and  intended  departure  of  which  occasioned  the  now  famous 
correspondence  between  Lord  Russell  and  Mr.  Adama,  the  detention 
of  the  Pampero,  which  was  seized  in  the  Clyde,  until  the  end  of  the 
American  civil  war,  and  the  preventing  the  sale  of  "Anglo-Chinese 
gunboats  against  the  advice  of  its  own  law  ofGcers,"  indicated  that 
that  government  "had  uneasy  doubts  aa  to  the  validity  of  the  doc- 
trine laid  down  in  their  law-courts  and  maintained  in  their  dispatches." ' 
This  doctrine  would  admit  of  a  ship  of  war  going  to  sea  from  a  neutral 
port  without  arms,  which  she  might  receive  on  the  high  seas  from  an- 
vessel  which  had  sailed  from  the  same  port.  For  example,  the 
.^labama  left  Liverpool  in  1862  ready  for  warlike  use,  but  without  war- 
'fike  equipment.  This  and  her  crew  were  received  on  the  high  seas 
ftata  other  vessels  which  had  cleared  from  Liverpool;  and  her  career 
as  a  Confederate  cruiser  then  began.  The  cases  of  the  Florida,  the 
Gtorgia,  and  the  Shenandoah  were  almost  identical.  The  spoliations 
coaimitted  by  these  vessels  led  to  the  Alabama  claims,  the  British 
maintaining  that  the  American  contention  that  it  was  the  duty  of  a 
neutral  to  prevent  the  departure  of  all  vessels  that  could  reasonably 
be  expected  as  about  to  be  used  for  warlike  purposes  was  unsound.' 

The  Alabama  case  and  kindred  cases  have  produced  much  specula- 

'  Attorney  Genl  v.  Sillem  et  als,  2  Hurlstone  v.  Ckiltman,  Exchequer 
Reports.  431. 

*  Page  544.  For  the  cases  of  the  "Pampero"  and  the  two  iron-clad 
rams,  see  Wheat.  D.,  note  p.  572  et  ma. 

'The  American  view  may  be  found  in  Cuahing'a  "Treaty  of  Washing- 
ton," and  the  British  in  Bernard's  "Hislorical  Account  of  the  NeutraUty 
of  Great  Britain  during  the  American  Civil  War." 
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tion  as  to  the  establishment  of  a  true  and  correct  rule.  After  th^ 
Bctment  of  the  American  neutrality  statutes  in  1S18,  there 
oUB  deciaiona  of  the  United  States  courts  to  the  effect  that  the  iij 
was  to  govern,  that  is,  if  the  purpose  was  to  send  articles  of  co 
band,  with  the  riak  of  capture,  to  a  belligerent's  country  for  sab 
neutral  government  had  nothing  to  say,  but  if  the  purpose  n 
send  out  a  vessel  to  prey  on  the  commerce  of  a  friendly  power, 
the  neutral  government  should  prevent  her  departure.  It  mi 
admitted  that  the  rule  is  hardly  satisfactory.' 

HaU  contends  that  the  true  test  should  be  "  the  character  of  ttw 
itself."  If  built  for  warlike  use,  the  vessel  should  he  detained; 
commercial  purposes,  she  should  be  allowed  to  depart.  This  ru 
at  least  one  element  of  fairness  and  sense.  It  is  not  always  p<N 
to  get  at  intent,  but  the  character  of  the  vessel  is  likely  to  k 
observation  and  scrutiny.' 

Regret  has  l«en  expressed  by  many  writers  that  the  award  I 
arbitrators  appointed  under  the  Treaty  of  Washington  of  1871, 
the  Alabama  claims,  has  proved  of  so  little  value  as  a  precedent 
the  liabihty  of  a  neutral  power  for  the  departure  from  its  ports  of 
sela  fitted  out  and  equipped  for  the  destruction  of  belligerent 
merce. 

Article  VI  of  the  Treaty  provided  that  the  Arbitrators  sboul 
"  governed  by  the  following  three  rules,  which  are  agrewi  upon 
high  contracting  parties  as  rules  to  be  taken  as  appUcable  to  the 
and  by  such  principles  of  international  law  not  inconsistent  thesi 
as  the  Arbitrators  shall  determine  to  have  been  appUcahle  to  the 

"A  neutral  Government  is  bounds 

"First  to  use  due  diligence  to  prevent  the  fitting  out,  ; 
equipping,  within  its  jurisdiction,  of  any  vessel  which  it  has 
ground  to  believe  is  intended  to  cruise  or  to  carry  on  wai 
Power  with  which  it  is  at  peace;  and  also  to  use  like  diligence  te 
vent  the  departure  from  its  jurisdiction  of  any  vessel  intended  to 
or  carry  on  war  as  above,  such  vessel  having  been  specially  adi 
in  whole  or  in  part,  within  such  jurisdiction,  to  warlike  use. 

"Secondly,  not  to  permit  or  suffer  either  beUigerent  to  mat 
of  its  ports  or  waters  as  the  base  of  naval  operations  against  the  < 
or  for  the  purpose  of  the  renewal  or  augmentation  of  military  stq 
or  arms,  or  the  recruitment  of  men. 

"  Thirdly,  to  exercise  due  diligence  in  its  own  ports  and 

'  See  Wheat.  D.,  note  p.  553  et*eq.  '  H&U,  p.  612. 
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to  aU  persons  within  ito  jurisdiction,  to  prevent  any  violation  of  the 
regoing  obligations  and  duties." 

The  British  Government  declared  that  it  "cannot  assent  to  the  fore- 
ing  rules  as  a  statement  of  principles  «f  intfimational  law  which  n-cre 
force  at  the  time  when  the  claims  mentioned"  uroso  but  "in  order 
svince  its  desire  of  strengthening  the  friendly  relations  between  the 
1  countries  and  of  making  satisfaetory  provision  for  the  future, 
eea  that  in  deciding  the  questions  between  the  two  countries  nrising 
of  those  claims,  the  Arbitrators  should  assume  that  her  Majesty's 
renuoent  had  undertaken  to  act  upon  the  principles  set  forth  in 
seniles. 

And  the  high  contracting  parties  agree  to  observe  these  rules  ta 
ircen  themselves  in  the  future,  and  to  bring  them  to  the  knowt> 
je  of  other  maritime  Powers,  and  to  invite  them  to  accede  to 

!te  phrases  "due  diligence"  and  "base  of  naval  operations"  ga\f 
1  to  a  difference  of  opinion,  as  also  the  last  part  nf  paragraph  "  t'lrst "' 
rtive  to  preventing  the  departure  of  vessels  intended  to  carry  on  wm 
I  adapted  for  warlike  use. 
The  coDtentiona  and  the  decision  relative  to  the  last  point  nvn"  m 


1.    The  Britibh  Contention 

This  was  that  the  only  duty  of  Great  Britain  ajiplied  to  the  dctutrt  ure 
the  vessel  originally,  and  that,  if  she  escaped,  and  aftcrwar,ls  *s  k 
ly  commissioned  war-ship  entered  a  British  port,  there  was  uo  obb- 
lion  to  detain  her.'  The  case  of  the  Schooner  Exchange  v.  M'Fai- 
i '  was  cited,  in  which  a  libel  was  filed  in  1811  against  that  rcsael, 
n  in  American  waters,  as  an  American  vessel  unlawfully  in  tlw 
ly  of  a  Frenchman,  the  libelants  contending  that  in  December, 
0,  while  pursuing  her  voyage  she  hud  been  forcibly  taken  by  a 
nch  vessel  at  sea.  The  Attorney  General  suggested  that  she  was  & 
)]ic  armed  vessel  of  France,  visiting  our  waters  as  a  matter  of  oeoes- 
',  Chief  Justice  Marshall  decided  that  as  a  public  vessel  of  wv  eom~ 
into  our  ports  and  demeaning  herself  in  a  friendly  manner  she  was 
mpt  from  the  jurisdiction  of  the  country. 

U.  S.  Treaties,  481- 

Argument  of  Sir  R.  Palmer  in  the  "Argument  at  Geneva,"  published 

the  United  States  at  p.  426  et  seq. 

7  Craocb,  116. 
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2.     The  American  Contention 

This  was  that  if  a  CoDfedera.te  cruiser,  which  had  ori^Dally  escaped, 
afterwards  came  into  a  British  port,  her  commission  was  no  protection, 
aa  it  was  given  by  a.  govenunent  whose  belligerency  only,  not  sovw-  I- 
eignty,  had  been  acknowledged,'  I 

3.     The  Awahd  of  the  Tribunal 

This  award  exceeded  the  claim  of  the  United  States  in  deciding  that 
"the  effects  of  a  violation  of  neutrality  committed  by  means  of  the 
construction,  equipment  and  armament  of  a.  vessel  are  not  done  awa; 
with  by  any  commission  which  the  Government  of  the  belUgereat 
power,  benefited  by  the  violation  of  neutrality,  may  afterwards  have 
granted  to  that  vessel;  and  the  ultimate  step,  by  which  the  offend 
is  completed,  cannot  be  admissible  as  a  ground  for  the  absolution  li 
the  offender,  nor  can  the  consummation  of  his  fraud  become  the  meai.- 
of  establishing  his  innocence,"  that  "the  privilege  of  extratemtorialji 
accorded  to  vessels  of  war  has  been  admitted  into  the  law  of  nation^, 
not  as  an  absolute  right,  but  solely  as  a  proceeding  founded  on  theptic- 
ciples  of  courtesy  and  mutual  deference  between  different  nations,  an  '. 
therefore  can  never  be  appealed  to  for  the  protection  of  acta  done  i; 
violation  of  neutrality,"  and  that  "the  absence  of  a  previous  noti'- 
cannot  be  regarded  as  a  failure  in  any  consideration  required  by  iIm 
law  of  nations,  in  those  cases  in  which  a  vessel  carriea  with  it  its  o»r, 
condemnation."  ' 

That  the  decision  of  the  Tribunal  has  not  become  a  precedeni  :- 
quite  generally  conceded,  Lawrence  asserts  that  the  award  seems  "  I'j 
have  been  dictated  more  by  a  regard  for  equitable  considerations  than 
by  reference  to  principles  hitherto  accepted  among  nations  " ;  that  other 
nations  have  refused  to  accede  to  the  "three  rules"  and  "that  it  ha? 
been  doubted  whether  they  bind  the  two  powers  which  originally  cir 
tracted  to  observe  them."  ' 

It  is  to  be  observed,  however,  that  at  the  present  time  a  cruiser  • 
of  such  peculiar  construction  and  depends  for  her  efficiency  on  such  j 
large  outlay  of  money  that  an  honest  neutral  is  likely  to  have  abundant 
proof  of  her  character  and  hence  the  best  reasons  for  detaining  her. 

'  Argument  of  Mr.  Evarta  in  "Argument  at  Geneva,"  p.  448  et  •». 
'Decision  and  Award  of  the  Tribunal  of  Arbitration  in  3  Wharton,  §  403  b 

•  Pp.  553,  554. 
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133.     Contraband 
The  PeUrhoff,  5  WaU.  28,  62 

El  British  steamer,  bound  (rom  London  to  Matanioraa 
•i  waa  seized  in  1S63  by  a  United  States  vessel.  It  was  held 
t  the  mouth  of  the  Rio  Grande  was  not  included  in  the  blockade 
the  ports  of  the  Confederate  states;  that  neutral  commerce  with 
I,  a  neutral  town  on  the  Mexican  side  of  the  river,  except  in 
traband  destined  to  the  enemy,  was  entirely  free;  anil  that  trade 
ireea  London  and  Matamoras,  even  with  intent  to  supply,  from 
moras,  goods  to  Texas,  then  an  enemy  of  the  United  States,  was 
unlawful  on  the  ground  of  such  violation.  Questions  of  contra* 
1  were  also  considered,  and  Chief  Justice  Chase  concluded:  "Con- 
ling  .  .  .  the  almost  certain  destination  of  the  ship  to  a  neutral 
t,  with  a  cargo,  for  the  most  part,  neutral  in  character  and  destina- 
1,  we  shall  not  extend  the  effect  of  this  conduct  of  the  captain  to 
demnatioD,  but  we  shall  decree  payment  of  costs  and  expenses  by 
Bhip  as  a  condition  of  restitution." 


The  Commercen,  1  Wheat.  382 

I  1814,  during  the  war  between  the  United  States  and  Great  Brit-  I 
a  Swedish  vessel  bound  from  Limenck,  Ireland,  to  fiilboa,  Spain,   1 
I  cargo  of  barley  and  oats,  the  property  of  British  subjects,  was 
)d  and  brought  into  an  American  port.    The  cargo  was  ihipped 
the  sole  use  of  the  British  forces  in  Spain.     The  cargo  wu  coo-    ' 


134.    Penaltt  fob  Carhtino  Contsabasd 
The  Jonge  Tobias,  1  C.  Rob.  329 

raa  a  case  of  a  ship  taken  on  a  voyage  from  BremcD  to  Bockelk^ 
en  with  Kai.    The  ship  was  claimed  by  one  Sdmeder 
Schrseder,  who  was  ovmer  of  the  cargo,  witUidd  bia 
it  would  aile<:t  the  ship.    The  cargo  and  hu  Amn  of  tke 
condemned  in  1799,  and  an  attestation  was  reqived  a 
owners  of  the  vend  tbat  they  had  do  knowledge  «( 
goods. 


toBoc^eOe, 
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The  Magnus,  1  C.  Rob.  31 

A  ship  laden  with  coffee  and  sugars  was  taken  on  a  voyage  (rom 
Havre  to  Genoa.  The  claimant  of  the  cargo  was  a  Swiss  merchant. 
Held,  that  while  interior  countries  are  allowed  to  export  and  import 
through  an  enemy's  ports,  strict  proof  of  property  is  required.  The 
cargo  was  condemned. 

135.    Unnetttral  Service 

The  Kow-Shing  Affair,  Takahashi,  24-51 

On  July  25,  1894,  a  Japanese  war-ship  stopped  the  Koic-Shing,  t 
British  transport  engaged  in  carrying  Chinese  troops.  After  fniitlea 
parleying,  the  Kov}-Shing  refusing  to  surrender  as  her  British  eapt^ 
was  overawed  by  the  Chineae  he  was  carrying,  the  Kow-Shing  was  sunk 
by  the  Japanese  war-ship.  The  affair  produced  great  excitement  in 
England,  and  there  was  a  demand  of  satisfaction  from  Japan  on  the 
ground  that  war  had  not  b&cn  declared  between  that  country  and 
China,  The  facts  appearing  that  a  declaration  of  war  ia  not  neeeesarr, 
and  that  the  British  captain  of  the  transport  was  under  compulaon, 
the  affair  wita  referred  to  Mr.  Choate,  the  American  Ambaasador  to 
Great  Britain,  as  referee. 

The  Friendship,  6  C.  Rob.  420,  429 

This  was  the  case  of  an  American  ship  bound  on  a  voyage  from  BbK 
timore  to  Bordeaux,  with  a  light  cargo  and  ninety  French  marioere  it 
passengers,  shipped  by  direction  of  the  French  minister  in  America.  In 
condemning  the  ship  and  cargo  in  1807,  Sir  William  Seott  said:  "It  \i 
the  case  of  a  vessel  letting  herself  out  in  a  distinct  manner,  under  a 
contract  with  the  enemy's  government,  to  convey  a  number  of  persons, 
described  aa  being  in  the  service  of  the  enemy,  with  their  military  char- 
acter travehng  with  them,  and  to  restore  them  to  their  own  countrr 
in  that  character." 

The  Orozemho,  6  C.  Rob.  430 

An  American  vessel,  havmg  been  ostensibly  chartered  by  a  meN 
chant  at  Lisbon  "  to  proceed  in  ballast  to  Macao,  and  there  to  take  » 
cargo  to  America,"  was  afterwards,  by  his  directions,  fitted  up  let 


three  military  officers  and  two  persona  in  i.'ivit  depiutment^  in  tho 
goverament  of  Batavia,  who  had  come  frooi  Holland  to  take  their 
passage  to  Batatia,  under  the  appointment  of  the  Government  of 
Holland.  The  vessel  was  condemned  in  1S07  as  a  transport,  let  out 
in  the  service  of  the  government  of  Holland. 

The  Atalanta,  6  C.  Rob.  440 
A  Bremen  ship  and  cargo  were  captured  on  a  voyage  from  Batavia 
to  Bremen,  in  July,  1807  having  come  last  from  the  Isle  of  Frani-o, 
where  a  packet,  containing  dispatches  from  the  government  of  the 
Isle  of  France  to  the  Minister  of  Marine  at  Paris,  was  taken  on  board 
by  the  master  and  one  of  the  supereai^oee,  and  was  afterwards  found 
concealed  in  the  possession  of  the  second  supercargo.  Both  ship  and 
ear^o  were  condemned. 

139.    Violation  of  Bloceadd 
The  JufJTow  Maria  Sckroeder,  3  C.  Rob.  147 

"Where  a  ship  has  contracted  the  guilt  by  sailing  with  an  intention 
of  entering  a  blockaded  port,  or  by  sailing  out,  the  offense  is  not  purged 
away  till  the  end  of  the  voyage ;  till  that  period  is  completed,  it  is  com- 
petent to  any  cruisers  to  seize  and  proceed  against  her  for  that  offense." 
In  this  case  the  plea  of  remisancas  in  the  blocitading  force  io  permitting 
vessels  to  go  in  or  out,  was  held  to  avail,  and  the  ship,  which  was  a  Prus- 
nan  one  taken  on  a  voyage  from  Rouen  to  Allona  and  proceeded 
■g^nst  for  a  breach  of  the  blockade  of  Havre,  was  restored. 

140.      CoNTINtTOUfl  VOYAOBS 

The  HaH,  3  WaU.  559,  560 

Neutrals  who  place  their  vessels  under  belligerent  control  and  en- 
e  them  in  belligerent  trade;  or  i>emiit  them  to  be  sent  with  contra 
id  cargoes  under  cover  of  false  destination  to  neutral  ports,  while 

real  destination  is  to  belligerent  ports,  impress  upon  thetn  the 
iter  of  the  belligerent  in  whose  service  they  arc  employed,  aod 

not  complain  if  they  are  seized  and  condemned  aaeoemy  pr<q>erty." 

the  preceding  case.  The  Bennuda,  3  WalL  514. 
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The  Maria,  5  C.  Rob.  365 

This  was  a  case  of  a  continuous  voyage  in  the  colonial  trade  of  the 
enemy.  The  Court  reviewed  former  cases  and  asked  for  further  proof 
on  the  facts.  On  such  further  proof  the  court  decreed  restitution. 
See  The  WiUiam,  5  C.  Rob.  385. 

141.    Prize  and  Prizb  Ck^URTS 

The  Ship  La  Manche,  2  Sprague,  207 

This  case  held  that  captors  are  not  liable  for  damages  where  the 
vessel  captured  presents  probable  cause  for  the  capture,  even  though 
she  was  led  into  the  predicament  involuntarily,  and  by  the  mistakes 
of  the  revenue  officers  of  the  captor's  own  government. 
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t  25;  Second,  36;  Tliiid,  26. 
■ee  of  LoDdoQ  of  1871,  40. 


^ng  diapula,  222,  223. 
Uon  of  propertr  in  w»r,  249. 
free  State.     See  Kongo  Free 

■i  of  Americsn  st&tes,  85. 
ft,  mequiaition  of  titJe  by,  109; 
■Mion  of  war  by.  281. 
k>  del  Mare.     See  Sea  Laws. 
Itton  of  Ihe  United  States  aa 
ibuBsdon,  etc.,  38,  187;  dti- 
'f  the  UoJted  States,  132;  nat- 
ition,  133,  134;  as  to  accepts 
teiits,  eta.,  188;  treaties,  2ti7. 
to,  development  of,  18. 
ieetabliahment  of  offiw  of,  18; 
(ttion   of   Supreme    Court    as 

18;  historically  considered, 
Kik  of,  191,  192;  Dominatioa 
A;  fuDotioiiH  of,  193;  powers 
'{  Eastem  and  non^Christian 
,  196;  privil^ea  and  immuni- 
i  196-198;  vacating  the  office 
^199;  appointment  and  ex- 
HOQ  of,  190. 
Lua  vojrages,  rule  aa  to,  336- 

:  capture  of,  256, 

.1  Is,  315-319;  penalty  for 

,   319-321;   difference   be- 

(  and  unDeiitral  service,  321- 

it  and  sesrch  for,  325-329; 


priwaovti.  Stilus. 


n«itribnt»i—,  what  they  are,  asq 
[JBWiitiua  and  tnaty,  JiBetMMM  be- 
fm,3CR    AtTnaUBa. 

n  of  otadiaDt  d^ps  into  mr 

Caartty,  yeaels  imdeT,  329,  330. 
Corporations,  status  of,  60-A2. 
OHTSpoDdoice,  diploiiiatie  and  eoit- 

BDlar,  323. 
Courts   of   sdmiixity,   36;   prise,   30, 

341,  3U:  of  aiUtiation,  25,  3S,  39. 
Crete,  psciSc  Uockade  of,  228. 
Crew  of  roerchant  vnsels,  status  of, 

241-243. 
Crimea,  juriKlic^n  of  consular  OOUTta 

aato,  146-148;estradiUonfor,  148- 

152. 
Crusades,  influence  of,  16,  18. 
Culn,  intervention  in  case  of,  93. 
Custom,  practice  and  usage,  36. 
Customs    of    Amsterdam.    Set    Sea 

Dana,  writer  on  iDtemational  Law, 
128,  342. 

Death  of  diplomatic  agent,  prooeod- 
iaga  in  case  of.  178, 

Oebte,  Ian  aa  to,  in  time  of  war,  384. 

Deceit  involving  perfidy.  263,  264. 

Declaration  of  blockade,  331,  332. 

Declaration  of  London,  1909,  27,  255, 
366;  in  regard  to  detennlnlng  Ha- 
tionalitj' of  a  vessel,  314;  and  contra- 
band, 318-319;  provlalou  In  regard 
to  hostile  destination  of  contraband, 
319-320;  provision  for  cases  in 
which  only  part  of  cargo  is  contra- 
band, 321 ;  In  regard  to  the  carHago 
of  belligerent  persons,  324;  and 
penalties  for  unneutral  service,  324 ; 
concerning  destruction  of  neutral 
prises,  328;  Inserts  guarantee  for 
legitimate  exercise  of 
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oonceming  declaration  of  blockade, 
332;  concerning  nolilication  of 
blockade,  333;  concerning  ceasaitioa 
of  blockade,  334;  canoeming  vio- 
lation at  blockade,  335;  rules  of, 
conoeming  Ihe  doctrine  of  con- 
tinuoUB  voyages,  340;  ooncluded, 
346. 

Declaration  of  Paris,  agreed  to  by 
the  United  States.  40;  provifdoDS 
of.  256.  260,  267,  314,  315,  331; 
form  of,  256. 

Declatstion  of  war,  235,  236. 

Declarations,  defined,  204,  215. 

Definition  of  International  law,  3 ;  of  a 
State,  45;  of  neutralixed  atatee,  58; 
of  corporations.  60;  inaurgenCs,  63; 
belligerents.  65;  juriadiction,  107; 
territorial  domuD,  etc.,  107;  pre- 
acriptloQ,  111;  nationality,  130; 
diplomaoy,  181;  treaties,  203;  non- 
hostile  redress,  225;  retorsion,  226; 
reprisals,    228;  embargo,    227;    pa- 

tributions,  250;  requlaltions,  250; 
booty,  251;  beUigereot  occupation, 
261;  prisonere  of  war.  273;  cartel, 
276;  cartel  ship,  276;  license  to 
trade,  277;  capitulation,  279;  neu- 
trality, 287;  neutraliiation,  287; 
contraband  of  war,  316;  unneutral 
service,  321;  convoy,  329;  block- 
ade, 330;  prize,  341. 

de  Leaseps,  119, 

de   Martens,   Q.    F.,   writer,  34,  93, 

Denmark,  intervention  In  affairs  nf. 

88;    juriadiction   of,    over    Danish 

Sound  and  Two  Belts,  118. 
Denunciation  of  treaties,  217-219. 
Destruction  of  priie,  270,  328. 
Devastation  forbidden  in  war,  2B5. 
Diplomatic    agents,    exemptions    of, 

144;  laws  as  to,  157-199. 
Diplomatic    negotiation    as   a   means 

of  settling  disputes,  221. 
Diplotnatio  papers.    See  State  Papers. 
Diplomatic  relations,  breaking  oS  of, 

178-180, 


Discovery,  a  metho 
ritory,  108. 

Discovery  of  America,  18. 

Disputes,  amicable  settlemeot  4 
30,  221-225;  reservation  of  thi 
United  States  as  to,  42  n.,  83. 

Dogger  Banks  affair,  222. 

Domicile,  papers  proving,  136. 

"Doyen"  of  the  "Di[domstie  Ooipii" 

Draft  of  treaties,  207. 
Drago  Doctrine,  238  n. 
"Due    diligence,"    In    the    .AlaliBiu 


Eastern    and    non-Christian    RtMA 


■soEc 


,  196, 


East  India  Company,  powi 
Educational    institutions,   eiemptlps 

of,  247,  248. 
Egypt,  relations  of,  to  Great  POTrm 

100;  mixed  courts  of,  148. 
Embargo,  defined.  227. 
Enemy  merchant  ships,  status  of,  ZR; 

Hague  Convention  as  to,  2SI. 
"EInemy's    ships,     enemy's    goodi," 

doctrine  of,  21,  312. 
Enemy  subjects,  status  of,  344,  3(5. 
English  orders  in  council  oE  1806  ud 


Enlistmi 


of  troops  for 


Envoys.    See    Ambasadon,    tItflB- 

Equality  ot  states,  74.  97-101. 
Equity,  a  basis  of  intemational  Is'. 


Eatuaries, 
117. 


affecting   jurisdictw.  . 
a  mc&ns  of  seqnfe 


territory, 

274-276. 
Exequatur,  form  ot,  193;  what  li| 

lates  to.  192  et  m^. 
Exploration,  exemption  of  vtMiltl 

gaged  In,  2S3. 
Exterritoriality,  what  H  b.  HI. 

182. 
Extradition,  law  as  u>,  148-162. 


don,  uap  of,  264. 

»d  nation."     See  "Moat    Fa- 

I  Nation." 

■D,  Influence  of,  16,  19. 

wl   ttausactiooa,    inl«rveation 

e  ground  of,  M. 

niter  on  International  Law, 


TEvelB,  exemption  of,  from 
m,  253. 

t  truce,  use  of,  264,  ZT5,  3n6, 

179,  282. 

writer,  148. 

I,  when  m*j  be  reaorted  b>, 


'ar,  263-265. 
■bom  aubjecl^  jurisdiction 
<331-t33. 

I   Okiiatment    Act    of    Gnat 
b,3B2. 

nGognitioo  of  republic  of, 
t;  relation  of,  to  batftnce  of 
r,  9t ;  one  of  the  Gnat  Powen, 
kodshlpof,  witli  Runa,  lOt; 
at  territory 
bjr  Sweden.  1 
t  hy,  100,  II2-IM, 
fl,  over  cotain  gutb.  117; 
t  ti,  with  Englaiul  aa  to  en- 

mvntioa  o(. 
I  Caoal.   tl9,   120; 


(Pf.    OT 
I  wate 

E 


184. 

Gen«t,  M.,  action  of,  as  to  priva 
in  the  United  States,  291; 
prize  ouurts  of,  341. 

Geneva  Arbitration,  tn^ty  aa  to, 
208,  209;  the  Alabama  case  at  Uie, 
307. 

Geneva  Convention,  revision  of  pro- 
visioBS  of,  25,  26;  as  laying  down 
new  ruli».  39;  aick  and  wouodsd 
under,  274,  28»;  of  1906,  289. 

Gentllia,  -writer  on  Inlematiooal  Law, 
3,  31,  32,  233,  290,  31S. 

Germany,  Confederation,  S7;  diSer- 
enoe  of,  with  Venesuela,  SA;  one  of 
the  Great  Powera,  98:  >  partr  lo 
tlis  Triple  Alliance,  101;  [artitioo 
at  Afitca  by,  113;  eonvcmtion  of, 
aa  to  the  Soei  Canal.  1 1«,  UD;  jurft- 
dlctiom  of,  over  (onl^-bom  avb- 
ieeta,  131,  133;  onr  sobjseta  t^d- 
Inc   abroad,    133;   tmmam   of.    ta 

207;  Ml*  of  YnoA  boaw  hf,  772; 
attitade  of,  aa  lo  Beolialltjr.  2*3; 
law  of,  aa  k>  priaa  anorr.  ***■ 

Gift,  aa  aoM 

tory,  lift 
Good  c 


i. 


BDce  of  power,  91 ;  one  of  the  Qreat 
Powen,  98;  attitude  of,  at  the 
oongresti  of  Tropp&u,  99;  VetoiuL, 
90;  cesdoD  of  "  Huree-Bhoe  Reef" 
by,  to  United  States,  110;  sale  of 
territory  to,  by  Netherliuids,  111; 
partitioQ  of  Africa  by,  113;  treaty 
of,  with  France  as  to  eaclosed 
waters,  117;  coDveatioa  of,  aa  la 
the  Sues  Canal,  119, 120;  attitude  of, 
as  fo  the  thiwmile  limit,  121,  122; 
treaties  of,  as  Co  Canadian  fisber- 
iea,  122-126;  Bering  Sea,  124,  12S; 
territorial  waters  jurisdicUan  act  of, 
128;  jurisdiction  of,  over  for^gn- 
bom  subjects,  132;  attitude  oJ,  aa 
to  naturaliiation,  135;  jurisdiotion 
of,  over  aliens,  138;  Immunities  of 
diplomatic  agents  of,  184;  protec- 
torate of,  over  Ionian  Islands,  217; 
war  of,  with  the  TraiiHvaaJ,  234; 
volunteer  navy  of,  267;  guarmity 
of,  aa  to  Suei  Canal,  289;  neutrality 
laws  of,  2S2,  293 ;  attitude  of,  as  to 
Ter«eira  affair,  297,  298;  Alabama 
oa»e,  307;  contraband,  318;  Convoy, 
329;  blockade,  331  et  ttq.;  contin- 
uous voyages,  336-340;  law  of ,  sa  to 
priie  money,  344. 

Qreat  Lakes,  regarded  as  "high  seas," 
117. 

Oroat  Powers,  enumeration  of,  98; 
policy  of,  98-101. 

Greece,  in  early  International  law, 
13;  recognition  of,  49;  interven- 
tion In  affairs  of,  92,  214;  attitude 
of  Great  Powers  as  to,  99,  IDO,  289; 
recall  of  citiEens  by,  138;  p&cifio 
blockade  of,  22S;  vidUDteer  navy 
of,  267. 

Gregory  IX,  relatlona  of,  to  c&non 
law,  9,  15. 

GroUus,  Hugo,  writer,  8,  19,  31,  32, 
41,  215,  244,  315,  316. 

Guaranty,    treaties    of,    214;   as   to 

Guerrilla  troopa,  status  of,  243. 
Guidon  de  la  Mar.     See  Sea  Laws. 
Gulfs,  as  affecthig  jurisdiction,  117. 


Hague  Conferenoe,  First,  24-27,  33S. 
Hague  Conferenoe,  Second,  rules  to 
regard  to  commeaoement  of  war,  i 
234, 23S;  convention  of,  in  rtgudM 
the  laws  and  customa  of  war,  138; 
provisions  of,  in  regard  to  pabBB 
property  of  the  enemy,  247;  In 
gard  to  personal  property  of  me 
subjects,  249;  in  n^ard  to  ene 
merchant  ships.  254 ;  relative  to  nib- 
marine  cables,  258;  relati' 
less  telegraphy,  259;  r 
belligerent  occupation,  261;  forbid- 
ding  laying  of  ooatact  mines,  2SI; 
proviuons  as  to  exemption  of  pt 
vaCe  property  at  sea,  269;  flig  d 
truce,  275;  in  regard  to  neutril  \a- 
rltorial  jurisdiction,  295;  in  rcfiid 
to  regulations  by  a  neutral  for  bet' 
ligerent  ships,  297 ;  prov^'ons  for  Id- 
temment  in  a  neutral  port,  299-900; 
regulations  oonceming  ordinary  en- 
try of  belligerent  vmsels,  300;  b 
regard  to  vessels  with  priie,  303;  h 
regard  to  supplying  and  Gttiiig  Ml 
belligerent  vessels,  307;  and  list  d 
absolute  contraband,  318;  «JO«m- 
Ing  Inviolability  of  postal  com- 
spondence,  327;  the  IntcruitioiiL 
Fri»e  Court,  344,  345. 

Hall,  WiUiam  Edward,  writer,  18,  H  | 
87, 142,  156,  182,  195,  278.  286,301 

Eanseatic   League,   treaty  of,  I 
tolls,  118.     Sa  Sea  Laws. 

EUrbors,  neutrality  of,  206,  397. 

Harcourt,  Sir  W.,  writer,  89. 

Hay.Pauncefote  Treaty,  12a 

Heffter,  writer,  93. 

"Hinterland  Doctrine,"  109,  111. 

Historical  collectk 


Holy  Alliance,  relations  of,  to  Uoaii' 
Itoctrine,  S3;  to  intervendon,  tt 
Oppodtion  of,  to  popular  liberty,  * 

Horses,  aa  contraband  of  war,  317. 

Hospital  flag,  use  of,  264. 

Hospital  ships.  253,  2f>0. 

Hostages,  when  last  glvsn.  S  •■;  * 
case  of  ransom,  370: 


ntlnation   For 

contrabjuid. 

BBScls,    departu 

re   of. 

from 

port,  300. 

33  €t 

rticlpation  in,  322. 

intervenlio 

the 

d£,  91-93, 

jurisdiction   o 

,   over 

(or- 

■a  subjeots.  131 

132. 

Lb  under  int^matiomd  law, 

Bs  unoDg  atates,  court  prec- 
98;  mattera  of  cereiuoniol, 
[bt  ot  influence,  98  ft  acq. 
of  intematlonal  law,  as  to 
jurisdiction,     122;    paciflc 


of,  322. 

le  of  atalea,  75. 

nal  CommisdoQ  ot  Inquiry, 

nal  law,  definiUon  and 
scope  of,  3-5;  nature  of, 
lUtoricat  development  of, 
'  period,  13,  14;  In  middle 
18-19;  In  modem  period, 
influence  of  United  States, 
writera,  31-31:  sourees  of, 
»nd  usage,  36;  precedent 
isians,  36;  treaties  and  Btate 
39,  40;  text  writers,  40-42; 
tlo  papers,  42;  statea,  defi- 
15;  nature,  45,  46;  recogni- 
new,  47-64;  legal  persons 
qualifled  a 
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ised  states,  58 :  proteotorates,  wse- 
rainties,  etc.,  58-60;  corporatlona, 
60-62;  individuala,  62;  insurgenU, 
63-65;  beliiEcrenta,  65-69;  com- 
munities not  fully  civiliied,  69,  70; 
general  rights  and  obligatiooa  of 
states,  existence,  73;  independence, 
73,  74;  equality,  74;  jurisdiction, 
74;  property,  75;  interoourse,  76; 
existence,  application  of  the  right, 
77,  78;  extension  aC  the  right  to 
Bubjecta,     78,     79;     independence, 


of  e 


;  balan 


„  57,  51 


futral- 


power,  81-83;  Mooroe  Doctrine,  83 
el  seg.;  non-intervention,  87;  prac- 
tice as  to  intervention,  88  et  wq.; 
equality,  iogeneral,  97;  inequalities, 
97-101;  jurisdiction,  iageneral,  107; 
domain,  107,  108;  method  of  ac- 
quisition, 108-112;  quolifled,  112- 
114;  maritime  end  fluvial,  114; 
rivers,  114-116;  navigation  of  riv- 
ers, Ufi,  117;  enclosed  waters, 
117,  121;  the  three-mile  limit,  121, 
122;  Ssbcriea,  122-126;  veasels,  126- 
129;  aerial  jurisdiction,  129;  per- 
sonal, general — nationality,  130; 
natural-bom  aubjects,  131;  foreign- 
bom  subjeols,  131-133;  acquired 
nationality,  131  rt  aeq,;  jurisdiction 
over  aliens,  138-140;  eieraptions 
from  jurisdiction,  141,  142;  sover- 
eigns, 142,  143;  state  officers  and 
property,  144-146;  special  raemp- 
tiong,  140-148;  extradition,  148  et 
leq.;  scrvitudos,  1S2,  163;  property 
in  general,  166;  of  the  state,  156; 
diplomacy  and  international  rela- 
tions in  lime  of  peace,  general  de- 
velopment, 159;  diplomatic  agents, 
160  d  isq.;  suite,  166;  who  may  send 
diplonaatio  agents,  167;  who  may 
be  aent^  168;  credentials,  instruc- 
tions, passport,  169-171 ;  ceromo- 
nlsl.  171-175;  functions,  178,  177; 
termination  of  mlsaioa,  178-180; 
immunities  and  privileges,  180  et 
'tq.;  diplomatic  practice  of  the 
United    Sutes,    187-189; 
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lS»-200;  treaties,  defmitJan,  203; 
other  forms  of  intenuitionaJ  agree- 
mcDta,  203-206;  DcgotiaUon  of, 
206-213;  validity  of.  213;  clasaifica- 
tioQ  of,  214,  215;  InterpretatioD  of, 
215-217;  U^rmiQalion  of,  217-319; 
amicable  settlement  of  diapules, 
221  at  *eq.:  Don-haatilB  redreas,  225; 
retaraion,  226;  rEprisols,  226;  cm- 
b&rgD,  227;  pacfBa  blookode,  228- 
230;  WW,  definition,  233;  com- 
mencement, 233;  declaration,  235; 
object,  230,  237;  general  effects, 
238 ;  status  of  persons  in  war,  per- 
aoos  affected  by  war,  24  ] ;  com- 
batants, 241-243;  non-com bataats, 
243-245;  Btatiis  ot  property  on 
land,  public  property  oF  the 
enemy,  247,  248;  real  property 
of  enemy  subjects,  248 ;  personal 
property  ot  enemy  subjects,  249- 
261;  atatua  of  property  at  aea, 
veaaela,  253-255;  gooda,  2S5,  256; 
Bubmarioe  telegraphic  cables,  256— 
258;  wireleea  telegraphy,  258-259; 
Donduct  of  hoBtilitiea,  bdlig- 
erent  occupation,  261-263;  forbid- 
den methods,  263-265;  privateera, 
2eS,  266;  volunteer  and  auxiliary 
navy,  266,  268;  capture  and  ran- 
Bom,  268-271;  poaUiminlum,  271, 
372;  prisoners  and  their  treatment, 
373,  275;  non-hostile  rela  lions  of 
belligerents,  275-379;  termination 
of  war,  methods  of,  281;  by  con- 
quest, 281 ;  by  cessation  of  bos- 
tilltles,  282;  treaty  of  peace,  282- 
384;  definition  of  neutrality,  287; 
forms  of  neutrality  and  ot  neutral- 
ization, 287-290;  history,  290-292; 
declaration,  392,  393;  divisions, 
393;  relations  ot  neutral  states  and 
belligerent  states,  general  principles 
of  the  relations  between  states. 
39G;  neutral  territorial  juriediotlon. 
395-298;  regulations  of  neutral  re- 
lations,   298-303;  no  direct    aaaiat- 


30S;  nratral  TeUUona  la 
states  and  individuals,  3u 
contraband,  315-319;  peodj) 
carrying  contraband,  319-311 
neutral  service,  321-325;  vM 
search,  325-329;  convoy,  33^ 
blockade,  330-335;  viaiaUf 
blockade,  335-336;  continuoM 
ages,  336-340 ;  prixe  and ' 
courts,  341-345.  I 

lutermueiit    iit     betiigerent    % 
274.  295,  296,  399.  I 

Interpretation  ot  treatiee,  215-^ 

Intervention   in  affairs   of  othf 
Uona,  81-95.  \ 

louiou   Islands,   protectorata  d 
217. 

Islanda,    title    to,     when    fbml 
rivers,  112. 

Isolation  of  the  United  S 
of,  49. 

Italy,  atUtude  toward  the  1 
Stales  on  queatjoi 
lirical  unity,  78;  i 
Poweia,  98i  relation  of,  ti 
Alliance,  lDl;paiiJtionof  Al 
113;  convenUon  of,  i 
Canal,  119-120. 

Jackson,  President,  attitude  d 
the  Falkland  Islands,  51. 

Japan,  recognitioi 

of,  over  aliens,  139;  frei 
Eraperor  of,  from  suit,  141;^ 
of  United  States  with,  i 
lar  functions,  196;  ■ 
treaty  of,  with  China.  3UJ 
law  of,  254,  327 ;  treaty  of  fi 
with  Cliina,  283;  attitude  d 
convoy,  339. 

Jettison  of  cai^,  13. 

Jurisdiction  of  states,  74,  Ii 
of  diplomatic  agents,  ISO  i( 
of  consuls,  189-19S;  over  nort 
batanta,  243;  nentral  Val^ 
295;  in  cane  of  blockade,  S 


o  pn»e 


lalionallB 


^,  writer,  I4S, 

i  Freo  State,  recognition  of,  40; 

iraljaation  of,  58. 

L  case  of,  130-137. 

f  ebimge  in,  bh  uffectiag  tern- 
6117. 

Kuscd  in  treaties,  209,  210; 
omacy,  17fl  n. 
t  BBticins,  term  long  u«ed,  8. 
^ee,  writer,  61,  01. 
IW  Antwerp.     See  Sea,  Laws. 
|tf  Oldron.     See  Sea  Lawa. 
b(  the  Rhodioos,  fragment  of, 
iStt  Sea  Laws. 

Pk  rules  ai  to,  159  el  neg.     See 
lore,  Diplomatic  Agenta. 
if  credoDCe,  form  of,  171. 
L  in  diplomatic  colatiouD,  204^ 

1    Privateer- 

a  cambatants,  242, 

t,  lEOOgnitini 

a  trade,  277,  278. 
It  Dr.,  writer,  7,  30. 

it  nt  state  to  enforce,  108. 
B  of  1847,  85. 
armaments    in    South 
1,  86. 

,  President,  proclamation  of, 
^blookadt,  234,  235,  333  n. 

money,  by  neutral  to  bellig- 
I  atate,  305;  by  cltiicna  of  a 


neutroliiation    of, 
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MadneaaCBT,  proteCtoraW  of,  69. 
Mails  end  mail  steamera,  under  neu- 
tral fUg,  322,  323. 
Marcy,    Secretary,    as   to    naturalisa- 
tion, 136. 
Mare  ciaugum,    rule  of,  as  to  Bering 

Sea,  L24. 
Marine  League.    See  ThrEff-mile  Limit. 
Maritime  ceremonials,  in  salutes,  98. 
Mnritiine  war.      See  Neutrality. 
Marriage,  as  affecting  nationality,  133; 

performed  by  diplomatic  agent,  177. 
McKinloy,   Preaident,  meaaage  of,   aa 

to  Cuba,  02;  proolamatiou  of,  as  to 

blocliaiic,  333  n. 
Mediation.     See  Good  Officea. 
MemorsJida,  whot  they  are,  176,  177, 

204. 
Messages,  Crannmleeion  of,  324. 
Milan  Decree  of  Napoleon,  331. 
Military    aaaistance    not    to    be    fur> 

niahed  by  neutral  to  belligerent,  304. 
Mines,  automatic  contact,  266. 
Ministers,    jurisdiction    of    Supreme 

Court  as  to,  38.     See  Ambasaadors, 

Diplomatic  Agenta. 
MiaaiBHlppi  River,  navigation  of,  28. 
Money,  as  contraband  of  war,  317. 
Monroe  Doctrine,  tiislory  of,  S3  et  neq.; 

position  of  United  States  as  to,  101. 
Monroe,  President,  author  of  Monroe 

Doctrine,  83. 
Montenogro,  recognition  of,  49. 
Moser,  writer,  33,  41. 
"Most     favored     nation,"    what    It 

meane  in  treaties.  218. 
MimitlonH  of  war,  sales  of,  by  neutral, 

354.      Sef  Supplies  of  War. 

Napoleon  Bonaparte,  relation  of,  to 
Monroe  Doctrine,  S3;  sale  ol  Louis- 
iana by,  111;  Berlin  Decree  of,  227, 
331 ;  Milan  Decree  of,  331. 

NationaJ  Frile  Court,  341. 

Nationals  defined,  130,  264. 

Notural-bora  aubjecta.  juriadiction 
over,  131. 
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Ohjpct  of  war,  236-238. 

of  London. 

Occupation,    a   method    of  acquirin| 

Nava!  vrai  code  of  the  United  States, 

territory,  108-110;  belligeroit,  MB- 

322. 

261. 

NsvigaUoD  of  rivcre,  28.  115.  117. 

of,  242. 

diotion,  146. 

Ol^ron,  laws  of.     See  Sea  Laws. 

■'Open  door"  policy  in  the  Far  Esrt, 

29. 

aa  to  8u»  CbobI,  120. 

Oriental    states,  exemption   of   nd*. 

Neutral  Sag.  transfer  of  enemy  vessel 

jccU  of  Western  states  in,  146-148. 

to.  256. 

Oscar.  King,  addreas  of,  to  Smm 

Neutral  goods,  capture  of,  266,  311 

Neutrality,    regulations    of   1793   in 

Riksdag,  49. 

Pacific  blockade,  what  it  b,  22»-aa 

Panama,  protectorate  of.    69;  eaiol 

of  goods,  256,  256;  suboiarine  tele- 

route, neutralisation  of,  289. 

graphic  cables,  256  el  teq.;  definition 

Pan-Aiaerican    Conference    of   I88B, 

and   history  of,    2S7-293;    laws   of 

223. 

United  States  as  to.  291.  292,  306; 

ot  nations  during  war  between  Bpaio 

and  the  United  Stabea,  292;  aa  to 

grees,  86. 

departure   of    hoatlle    veasels    from 

Paris,  Treaty  of.    SoBTVoatyof  Plw. 

neutral  porta,  300-302;  British  rfg- 

Parole,  release  on,  374. 

ulationa  as  to,  301  n.,-  as  to  direct 

Passport,  form  of,  141;  of  diplomMil 

state,  306-308;  ordinary  conuneroe 

agent.   170,   179;  given  in  tinH  iT 

war,  276. 

case  of,  315-319;  unneutral  service 

Id  ouw  of,  321-325;  visit  and  search 

international  law,  19;  relaUonof.W 

in  case  of,  325-329;  convoy  In  Case 

the   balance   ot   power,   83;  iwor 

of.    329,    330;    blockade,    330-335; 

ceded  by  armistice,  282. 

nKtntSitilr..iQ   ir^tmifna      VtO     "tAn-   rhn«A 

Perdicaris  and  Raisulf,  29. 
Perfidy.     See  Deceit. 

coniinuouB  voyages,  otrvt  o^v.  pnie 
and  prljiB  courts,  341.  346. 

Neutraliiation  of  states.  58;  forms  of, 

287-290. 

Personal  property,  status  of,  in  m, 

255,256. 

Non-hostile  redress,  what  is,  225. 

Persons,  jurisdiction  over,  UO;  m- 

North  Sea  fisheries,  convention  aa  to. 

tUB  of.  in  war,  241. 

122. 

Philippines,    sale    of.    to   the   VtiUi 

States,  111. 

49;    union    of.    with    Sweden,    58; 

PhiUimore,  writer.  34,  148. 

protectorate  over,  50. 

Pillage,  proybition  of,  240. 

' 

Notea,  what  they  are,  177,  204.  205. 

Plus  Fund  arbitration,  221. 

Notification    of   blockade,    332,    333; 

Poison,  use  of.  torbiddMi  In  «v,  M 

of  war,  235. 

Poland,  partiUon  of,  21,  83,  111. 

Ntmdos.  rules  as  U>,  163  «f  »tq.     See 

Political  rBfngBM     BmOl^otJur 

i 

lum. 

keutoU^  or,  296,  297. 

ll,  partition  of  Africa  by,  113; 

UetioD  of,   aa   to  forragn-bom 

otH,  132;  relatlona  of,  to  Ter- 

kffaii,  297. 

oommunicBtion,  oftrtela  afl  to, 

correHpoDdenCD,    Inviolability 
». 

inium,  what  It  n,  271. 
^Fodtri,  writer,  34. 
itioo  of  contraband,  320. 
ption,  acquisition  of  territory 
11. 

loD.  Sw  Angary. 
n  of  war,  treatment  of,  273- 
BXebaogo  of,  274;  wlien  must 
nored,  274;  treaties  aa  to,  283. 
■ting,  history  of.  205,  20fi;  ae- 
Df,  H.  Genet  an  to,  2S1. 
I  international  law,  of  what  it 
I,  4,  130,  1B2. 

f  property  of  tmemy,   capture 
b  BEa,  30,  256,  269,  311  el  aeq.; 
lability  of,  on  land,  262. 
t  vennlB,   liability  of,   to  cap- 

253;  exemption  of,  253. 
KiurtB  of,  26,  37  et  seg.;  dispo- 
1  of,  270:  salvage  in  case  of, 
tfflring  of,  into  neutral  waters, 


EX  501 

Property,  in  general,  165;  of  the  8tat«, 
156;  of  the  enemy,  status  of,  340, 
251 ;  at  sea,  otatus  ot,  253  el  trq. 

ProtectoTaten,  states  under,  68-flO; 
112,   113; 


303;  I 


titude  of  Jaf 


of  inBu 


!,  113,   I 


kw  of  Japan,    254,    255.     See 

terbaux.  See  Protocol. 
Bation  of  the  United  States 
I  the  Declaration  of  Paris,  40; 
^Wen  Victoria  bb  to  be11iger< 
,  66;  of  treaties,  212,  213;  of  the 
»d  States  as  to  war  with  Spain, 
olbloclcade,  233,  234;otPresi. 
WaahingtoD,  as  to  neutrality, 
of  nations  during  war  between 
land  the  Uniud  Stated,  292, 
297;  as  to  departure  of  bel- 
mta  on  vessels  from  port,  208 

Bss,  inflictlni;  unnecessary  suf- 
I,  263;  from  balloons.  20-1. 
gation  of  treaty,  212,  213. 


Protocol,  what  it  is,   177,  204,  207, 

212,  215,  218,  2S3. 
Provisions,  when  may  be  supplied  to 

belligerents,  30U;  as  contraband  of 

Prussia,  attitude  of,  at  the  Congress 
of  Troppau,  99,     See  Germany. 

Public  buildings,  protection  of.  In 
war,  247  el  geq. 

Public  debt,  stock  held  by  enemy  in, 
250. 

Public  International  law,  of  what  It 

liability  of,  to  capture, 

14a,  201. 

Quarter,  refusal  of,  283,  273, 

Rachel,  writer,  33. 
Radiotelegraphic  Convention,  39. 
Railway  plant,  status  of,  in  war,  247, 

282. 
RaUBOtn,  208. 

Ratification  of  treaties,  210-212. 
Real  property, 
RcbcUioii, 


Public  vest 
253-255. 
Pufendorf,  writer. 


soy,  66  el 


93. 

ReoognitJon,  of  new  states,  47  et  »b 

of  belligere] 
Reddaway,  w 
Religion,  protection  of,  186,  247  rf  ai^. 
Repair,  lioatile  character  of  ships  of, 

324. 
ReprisalB,  defined,  226. 


Requii 

Retaliation,  liability  to,  273;  when 
forbidden,  265. 

Retorsion,  defined,  226. 

Right  of  asylum,  on  and  for  war  ships, 
127,  145,  146,  297,  299;  soverMgn's 
hdlel,  144;  in  house  of  dipiomatio 
agent,  185,  186,     See  Intcmmi 
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Rivers,  in  determining  territory,  llfi; 

B3  affecting  juriadiction,  IIB. 

Roman,  law,  a  b&^  of  inl^matianaj 
law,  9,  14,  15;  as  to  alluvium,  112. 

Roumanift,  racagnition  of,  49;  ceaaion 
of  Bessarabia  and  a  part  of  Turkey 
to,  110. 

Ru!Hia,  call  of,  as  to  First  IntemBtEon- 
al  Peace  Conference,  23;  suierainty 
of,  SO;  relation  of,  to  the  bulancc  of 
power,  91 ;  one  of  the  Great  Powers, 
98;  attitude  of,  at  the  Congress  of 
TroppBU,  99;  friendahip  of,  with 
France,  101;  sale  of  AJaska  by.  111; 
treaty  of,  with  Turkey  as  to  Bosplio- 

tbc  8uei  Canal,  119,  120;  claim  of, 
Da  to  PaoiBc  Ocean,  124;  volunteer 
navy  of,  267;  attitude  of,  toward 
wireless  telegraphy,  258. 
Russo-Japanese  War,  222,  234,  258, 
2B8,  283,  300,  327. 

Bofe-conduet,  what  it  ia,  276. 

Safeguard,  what  it  ia,  276. 

Bale,  transfer  of  territory  by,  110,  111. 

Bttlutea,  175. 

Salvage,  granting  of,  271,  272. 


Scientitio  property  wi 


247,  248;  work,  vessels  engaged  in, 
253. 

Sea  laws,  AmalGtan  tables,  17,  190; 
CimsotiUo  del  Mare,  17,  190,  312; 
laws  of  OWron,  17,  190;  laws  of 
Wisby,  17,  19(1;  Hanaeatic  League, 
17,  35,  100;  customs  of  Amsterdam, 
18;  laws  of  Antwerp,  18;  Guidon  de 
la  Mar,  18;  Lex  Rhodia,  17,  190. 

Search.     See  Visit  and  Search. 

Seizure.     See  Visit  and  Search. 


Bclden,  i 


■,  19. 


Seif-preservotion,  intervention  tor,  88. 
Servia,  recognition  of,  49. 
Bervitudea,  in  case  of  Canadian  Esh- 
eriea,    123;  different  kinds  of,   152, 


office,  194;  what  a: 


emptjon  of, 


Blok  and  wounded, 
289,290. 

Sound  dues,  history  of,  28,  29,  118. 

South  A/rican  Republic,  prolectortle 
of,  SI;  war  in,  234,  339. 

South  American  states,  policies  of,  85. 
SO;  husbanda  in,  acquiring  ciiiun- 
ship  of  wife.  133;  views  of,  u  to 
extradition,  149. 

Sovereign,  exemptions  and  privilcgei 
of,  in  foreign  countries,  142,  143. 

Spain,  relations  of,  to  Treaty  of 
Utrecht,  S2;  interference  in  affsin 
of,  92;  relations  of,  Ia  Great  Paw- 
eis,    OS;    altitude    of    CangreB  ol 


as  to  the  Sues  Canal,  120;  j 
diction  of,  as  to  foreign-bom  sub- 
jecta,  132;  termination  of  ttatj 
of,  with  United  States,  217,  JIS; 
vessels  of,  during  war  with  llu 
United  States,  227,  264;  atljtudeaf. 
aa  to  DeclaraUon  of  Paris,  256,  3 
314. 

Spheres  of  influence,  theory  of,  VX, 
113,  114. 

Spies,  status  of,  243,  275. 

Sponsions,  defined.  205,  279. 

Stal«   officers,    exemptions   of,   144- 
146. 

State  papers,  aa  a  source  of  intt 
tional  law,  39-42. 

Statute  of  limitations,  law  of,  u  td 
debts  in  time  of  war,  284. 

Steamers,  status  of,  in  war.  248. 

Stock,  held  by  enemy  in  public  debt, 
250. 

Straits,  iurisdietion  of,  118. 

Stratagems,  use  of,  264. 

Suarei,  writer,  31,  41. 

Submarine  cables,  convention 
the  protection  of,  266,  2S9;  cm 
ship  of,  323.      See  Tel^iaph. 

Suez  CanaL     See  Canals. 

Sulphur,  as  contraband  of  war.  31 

Supplies  of  war,  not  to  be  fumiaii^ 
by  neutral  to  belligerent,  304: 
carrying,  319-321  d  aeq.     &(1 
Uons  of  War. 
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Court  of  tbe  United  Stetra. 

cation  of.  214.  216;  of  London,  1B31, 

JI7. 

noftreatJM,  238. 

217;  termination  of,  217-219;  d^ 

nunciation  of,   318;   ebrogation  or 

SsBolutioii  of,  from  Norway, 

suspension  of,  238;  of  peace.  283- 

Mions  of,  to  Qreat  Powers, 

284;  as  to  canals,  289;  as  to  free                          ' 

vesseU   malilug    free   goods,    311- 

risdicUoQ  of,   over   foreign- 

315. 

ibJMlB,  131,  132;  treaty  of. 

Treaty  of  Berlin,  suMraintles  eatal*- 

Mitrat»nd.  321. 

liahed  by,  60;  rcdatlous  of,  to  Gn-at 

Powers.    100;  provision  of.  as  to  a 

portion  of  U«sarabia,   110;  closing 

tqecla,  131,  132. 

porta,  126;  servitudes.  162;  Kongo, 

n  of  state  tor.   lOS;   upon 

288. 

Treaty  of  Paris,  relationa  of,  to  Qreat 

Powers.    100;   provlaloii   of,   as   to 

ly  subjecla,   249;  collection 

Bessarabia,    110;   pravIuioQ   of,    as 

moccupyiugatate,  249,  260, 

to  Biwpliorus,  etc..  119 ;  relatlaas  of. 

to    Ottoman    Empire,    214;    provi- 

,   atatiu    of,    in    war,    248; 

aions  of.  OB  to  privateering,  neutral 

goods,    enemy's  goods,  and   blook- 

K 

ado,  256.  266. 

1,  status  of,  In  war.  24S. 
■peditloD,  what  it  was.  297, 

Trent,  case  of,  323. 

Tribunal,  none,  of  IntematiomU  law. 

Triple  Alliance,  nations  partipB  to,  101.                            J 

981-284. 

Tripoli,    treaty    of,  with    tho    Unil«l              ^^J 

Troops,    internment    of    belligerBQt,           ^^^H 

of,   jurisdiction  over,   110; 

by  alluvium,  112;  as  delor- 

for  belUgerent  service.  30S.                             ^^H 

^  rivera  and  lak«,  etc.,  114 

Troppau.  Congress  of.  9S.                                    ^^^H 

uueiaUon  of.  134. 

Truce.    S«  Flags  of  Tmce.                            ^^M 

B  limit,  jurisdiction  as  to. 

1,  128,  129.  296. 

>f  territory,  110,  111;  of  a!le- 

power  to,  91 ;  policy  as  to  territory          ^^^H 

133  d  mq.;  of  enemy  vebhcI 

of.  100;  portion  of,  ceded  to  Rou-          ^^^1 

tal  flag,  255. 

mania,  110;  treaty  of.  with  Russia          ^^H 

,  ships  of,  324. 

as  to  BiTisphonu,  etc.,  119;  convcn-            ^^^H 

,  war  of,  with  Great  Bril^ 

tion  of,  as  lo  Sues  Canal,  119,  120;             ^^H 

i 

letters  of  minister  to,  169.                              ^^^H 

!■  a  ooUToe  of  International 

TwlBS,  Travers,  writer,  34.                              ^^^H 

;  40;  intervention,  because 

of  United  States  as  to  Ca- 

Ulpian,  writer.  7.                                             ^^^H 

flaherfee,  123-125;  of  extra- 

Uoiform  of  enemy,  use  of,  203.                        ^^^1 

US;  definition  of,  203;  other 

United  States,  lofiuBnce  on  latema-          ^^^H 

tional   law,   27-31;  agrees  to  the          ^^^H 

li  nUdi^  of,  213;  cla»m- 

L 

p 


of,  42;  recognition  of  other 
I  by,  47  et  teq.;  BUierainty 
ot,  over  IndiaoH,  80;  intervention 
of.  in  oaae  of  Vaneiuela,  84;  Cuba, 
02;  attitude  of,  as  to  the  Monroe 
DoDtrine,  101;  exlingulalimeat  of 
Itidian  tide  by,  109;  ceasion  of 
"Horee-ahoe  Reef"  to,  by  Great 
Britain,  110;  sale  of  Alaalui,  Loui»< 
iona,  and  the  Philippines  lo,  111; 
territory  of,  formed  by  aliuvluin, 
112;  claim  of,  to  jurisdiotion  over 
Clieaapeake  and  Delaware  bays, 
117;  attitude  of,  as  to  sound  dues, 
118;  Dardaneltee,  119;  Bering  Sea, 
I22-I2S;  jurisdiction  of,  over  for- 
eign-bom Bubjeots,  131-133;  as  to 
marriage,  133;  laws  of,  Eis  to  nat- 
uraliiotJon,  133-138;  attitude  of, 
as  to  Koaita,  136,  137;  jurisdiction 
of,  over  aliens,  138-141;  courts  of 
coiuuIb  of,  14S-14S;  attitude  of, 
as  to  dJploumtio  agents,  160  eC  aeq.; 
diplomatie  practice  of,  187-189; 
Frenob  language  used  in  troatioti 
of,  209;  making  and  ratifioalios  of 
treaties  of,  209-213;  termination  of 
treatyof,  with  Spain,  217,  218;  alti- 
tude of,  as  to  embargo  of  1807.  227; 
veaaelB  of.  during  war  with  Spain, 
227;  attitude  of,  as  to  blockade  of 
Crete.  228,  229;  Spanish  Vffiscls  dur- 
ing war  with  Spain,  254;  Declaror- 
tion  of  Paris  during  war  with  Spain, 
266,  266,  314;  volunteer  navy  of, 
267;  destruotiaD  of  vessels  by,  in 
War  of  1S12,  270;  atUtude  of,  as 
to  ransom,  268;  salvage,  272;  prac- 
tice of,  as  to  exchange  of  prisoners, 
274;  guaranty  by,  of  neutrality  of 
tranB-isthmian  canal,  289;  neutral- 
ity law3  of.  292,  306;  attitude  of,  as 
to  Alabama  case,  307 ;  treaties  of,  as 
to  free  sliips  making  free  goods,  313 
«<  leq.;  articles  enumerated  by,  as 
contraband  of  war,  316  e{  atq.; 
attitude  of,  as  to  convoy.  339; 
blockade.  330  e(  leq.;  continuous 
Vorages,  339,  340;  practice  of ,  sa  to 


prizo  courts,  342  et  teg,;  repeal  !))■, 

of  law  as  to  prizo  money,  344, 
Unneutral   service,   what   it  is,  321- 

325. 
Oti  pOMSidetU,  doctrine  of,  384. 
Utrecht,  Peace  of ,  as  an  epoch  in  in- 

temational  law,  20,  82,  209. 

Vattel,  writer,  33,  91,  93,  148,  173, 
215,  235,  291. 

Venezuela,     boundary     line     of,    H; 
blockade  of  ports  of,  85,  2 
claims  against,  85. 

Verona,  Congress  of,  83,  M 

Venels,  cdasses  of,  125,  126;  natianil- 
ity  of,  how  determined,  126;  juiB- 
diction  over,  120-129;  i 
sea,  253  nl  tfq.;  in  port  at  outfanat 
of  hostilities,  254;  voluntary  ud 
BUiiUary  navy,  266-268;  captofe 
and  ransom  of,  268-271;  posUi- 
minium,  271,  272;  cartel,  276:  I 
case  of  neutral  relations  bctwoiii 
atal«H  and  individuals,  3I1~3I3; 
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tion  of,  66. 
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Vldt  and  search,  right  of,  32S-338: 
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23.5.  236;  object  of,  2 
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affected  by,   341; 


